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Federal Acquisition Circular (FAC) 2005-15 Addendum amends
the Federal Acquisition Regulation (FAR) as specified below:

Technical Amendments

This document makes technical amendments to the Federal
Acquisition Regulation (FAR) to update references inadvertently
omitted from the original issuance of Federal Acquisition
Circular 2005-15 published in the Federal Register at 71 FR 74656
on December 12 2006.

Replacement pages: 12.2-1 and 12.2-2; 22.1-3 and 22.1-4; 31.1-3
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52.2-199 thru 52.2-202.
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SUBPART 12.2—SPECIAL REQUIREMENTS FOR THE ACQUISITION OF COMMERCIAL ITEMS

12.207

Subpart 12.2—Special Requirements for the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial items intended to more closely
resemble those customarily used in the commercial market-
place. This subpart identifies those special requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commercial
1tems.

12.202 Market research and description of agency need.

(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain sufficient
detail for potential offerors of commercial items to know
which commercial products or services may be suitable. Gen-
erally, for acquisitions in excess of the simplified acquisition
threshold, an agency’s statement of need for a commercial
item will describe the type of product or service to be acquired
and explain how the agency intends to use the product or ser-
vice in terms of function to be performed, performance
requirement or essential physical characteristics. Describing
the agency’s needs in these terms allows offerors to propose
methods that will best meet the needs of the Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards and
commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibility
standards issued by the Architectural and Transportation Bar-
riers Compliance Board at 36 CFR Part 1194 (see
Subpart 39.2).

12.203 Procedures for solicitation, evaluation, and
award.

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in con-
junction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acqui-
sition Procedures; Part 14, Sealed Bidding; or Part 15, Con-
tracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercial items pre-
scribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not exceed-
ing $5.5 million ($11 million for acquisitions as described in
13.500(e)), including options, contracting activities shall

employ the simplified procedures authorized by Subpart 13.5
to the maximum extent practicable.

12.204 Solicitation/contract form.

(a) The contracting officer shall use the Standard
Form 1449, Solicitation/Contract/Order for Commercial
Items, if (1) the acquisition is expected to exceed the simpli-
fied acquisition threshold; (2) a paper solicitation or contract
is being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged for
commercial acquisitions not exceeding the simplified acqui-
sition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(a) Where technical information is necessary for evalua-
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evaluation.
If adequate, contracting officers shall request existing product
literature from offerors of commercial items in lieu of unique
technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offers for commercial items, unless the acquisi-
tion is covered by the World Trade Organization Government

Procurement Agreement or a Free Trade Agreement (see
5.203(h)).

12.206 Use of past performance.

Past performance should be an important element of every
evaluation and contract award for commercial items. Con-
tracting officers should consider past performance data from
a wide variety of sources both inside and outside the Federal
Government in accordance with the policies and procedures
contained in Subpart9.1, 13.106, or Subpart 15.3, as
applicable.

12.207 Contract type.

(a) Except as provided in paragraph (b) of this section,
agencies shall use firm-fixed-price contracts or fixed-price
contracts with economic price adjustment for the acquisition
of commercial items.

(b) (1) A time-and-materials contract or labor-hour con-
tract (see Subpart 16.6) may be used for the acquisition of
commercial services when—
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12.208 FEDERAL ACQUISITION REGULATION
(1) The service is acquired under a contract awarded (2) When an indefinite-delivery contract is awarded
using— with services priced on a time-and-materials or labor-hour

(A) Competitive procedures (e.g., the procedures
in 6.102, the set-aside procedures in Subpart 19.5, or compe-
tition conducted in accordance with Part 13);

(B) The procedures for other than full and open
competition in 6.3 provided the agency receives offers that
satisfy the Government’s expressed requirement from two or
more responsible offerors; or

(C) The fair opportunity procedures in 16.505, if
placing an order under a multiple award delivery-order con-
tract; and

(i1) The contracting officer—

(A) Executes a determination and findings (D&F)
for the contract, in accordance with paragraph (b)(2) of this
section (but see paragraph (c) of this section for indefinite-
delivery contracts), that no other contract type authorized by
this subpart is suitable;

(B) Includes a ceiling price in the contract or
order that the contractor exceeds at its own risk; and

(C) Authorizes any subsequent change in the ceil-
ing price only upon a determination, documented in the con-
tract file, that it is in the best interest of the procuring agency
to change the ceiling price.

(2) Each D&F required by paragraph (b)(1)(ii)(A) of
this section shall contain sufficient facts and rationale to jus-
tify that no other contract type authorized by this subpart is
suitable. At a minimum, the D&F shall—

(1) Include a description of the market research con-
ducted (see 10.002(e));

(i1) Establish that it is not possible at the time of plac-
ing the contract or order to accurately estimate the extent or
duration of the work or to anticipate costs with any reasonable
degree of certainty;

(iii) Establish that the requirement has been struc-
tured to maximize the use of firm-fixed-price or fixed-price
with economic price adjustment contracts (e.g., by limiting
the value or length of the time-and-material/labor-hour con-
tract or order; establishing fixed prices for portions of the
requirement) on future acquisitions for the same or similar
requirements; and

(iv) Describe actions planned to maximize the use of
firm-fixed-price or fixed-price with economic price adjust-
ment contracts on future acquisitions for the same require-
ments.

(3) See 16.601(d)(1) for additional approval required
for contracts expected to extend beyond three years.

(c) (1) Indefinite-delivery contracts (see Subpart 16.5)
may be used when—

(1) The prices are established based on a firm-fixed-
price or fixed-price with economic price adjustment; or

(i1) Rates are established for commercial services
acquired on a time-and-materials or labor-hour basis.
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basis, contracting officers shall, to the maximum extent prac-
ticable, also structure the contract to allow issuance of orders
on a firm-fixed-price or fixed-price with economic price
adjustment basis. For such contracts, the contracting officer
shall execute the D&F required by paragraph (b)(2) of this
section, for each order placed on a time-and-materials or
labor-hour basis. Placement of orders shall be in accordance
with Subpart 8.4 or 16.5, as applicable.

(3) If an indefinite-delivery contract only allows for the
issuance of orders on a time-and-materials or labor-hour basis,
the D&F required by paragraph (b)(2) of this section shall be
executed to support the basic contract and shall also explain
why providing for an alternative firm-fixed-price or fixed-
price with economic price adjustment pricing structure is not
practicable. The D&F for this contract shall be approved one
level above the contracting officer. Placement of orders shall
be in accordance with Subpart 16.5.

(d) The contract types authorized by this subpart may be
used in conjunction with an award fee and performance or
delivery incentives when the award fee or incentive is based
solely on factors other than cost (see 16.202-1 and 16.203-1).

(e) Use of any contract type other than those authorized by
this subpart to acquire commercial items is prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors’
existing quality assurance systems as a substitute for Govern-
ment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a manner
consistent with commercial practice.

12.209 Determination of price reasonableness.

While the contracting officer must establish price reason-
ableness in accordance with 13.106-3, 14.408-2, or
Subpart 15.4, as applicable, the contracting officer should be
aware of customary commercial terms and conditions when
pricing commercial items. Commercial item prices are
affected by factors that include, but are not limited to, speed
of delivery, length and extent of warranty, limitations of
seller’s liability, quantities ordered, length of the performance
period, and specific performance requirements. The contract-
ing officer must ensure that contract terms, conditions, and
prices are commensurate with the Government’s need.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting officer
may offer Government financing in accordance with the pol-
icies and procedures in Part 32.
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SUBPART 22.1—BASIC LABOR POLICIES

22.103-5

(2) The hours worked in excess of 40 in the workweek
are not compensated at a premium rate of pay.

22.103-2 Policy.

Contractors shall perform all contracts, so far as practica-
ble, without using overtime, particularly as a regular employ-
ment practice, except when lower overall costs to the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.

(a) Solicitations normally shall not specify delivery or per-
formance schedules that may require overtime at Government
expense.

(b) In negotiating contracts, contracting officers should,
consistent with the Government’s needs, attempt to—

(1) Ascertain the extent that offers are based on the pay-
ment of overtime and shift premiums; and

(2) Negotiate contract prices or estimated costs without
these premiums or obtain the requirement from other sources.

(c) When it becomes apparent during negotiations of appli-
cable contracts (see 22.103-5(b)) that overtime will be
required in contract performance, the contracting officer shall
secure from the contractor a request for all overtime to be used
during the life of the contract, to the extent that the overtime
can be estimated with reasonable certainty. The contractor’s
request shall contain the information required by
paragraph (b) of the clause at 52.222-2, Payment for Overtime
Premiums.

22.103-4 Approvals.

(a) The contracting officer shall review the contractor’s
request for overtime. Approval of the use of overtime may be
granted by an agency approving official after determining in
writing that overtime is necessary to—

(1) Meet essential delivery or performance schedules;

(2) Make up for delays beyond the control and without
the fault or negligence of the contractor; or

(3) Eliminate foreseeable extended production bottle-
necks that cannot be eliminated in any other way.

(b) Approval by the designated official of use and total dol-
lar amount of overtime is required before inclusion of an
amount in paragraph (a) of the clause at 52.222-2, Payment
for Overtime Premiums.

(c) Contracting officer approval of payment of overtime
premiums is required for time-and-materials and labor-hour
contracts (see paragraph (a)(8) of the clause at 52.232-7, Pay-
ments Under Time-and-Materials and Labor-Hour Contracts).

(d) No approvals are required for paying overtime premi-
ums under other types of contracts.

(e) Approvals by the agency approving official (see
22.103-4(a)) may be for an individual contract, project, pro-
gram, plant, division, or company, as practical.

(f) During contract performance, contractor requests for
overtime exceeding the amount authorized by paragraph (a)
of the clause at 52.222-2, Payment for Overtime Premiums,
shall be submitted as stated in paragraph (b) of the clause to
the office administering the contract. That office will review
the request and if it approves, send the request to the contract-
ing officer. If the contracting officer determines that the
requested overtime should be approved in whole or in part, the
contracting officer shall request the approval of the agency’s
designated approving official and modify paragraph (a) of the
clause to reflect any approval.

(g) Overtime premiums at Government expense should not
be approved when the contractor is already obligated, without
the right to additional compensation, to meet the required
delivery date.

(h) When the use of overtime is authorized under a con-
tract, the office administering the contract and the auditor
should periodically review the use of overtime to ensure that
it is allowable in accordance with the criteria in Part 31. Only
overtime premiums for work in those departments, sections,
etc., of the contractor’s plant that have been individually eval-
uated and the necessity for overtime confirmed shall be con-
sidered for approval.

(1) Approvals for using overtime shall ordinarily be pro-
spective, but, if justified by emergency circumstances,
approvals may be retroactive.

22.103-5 Contract clauses.

(a) The contracting officer shall insert the clause at
52.222-1, Notice to the Government of Labor Disputes, in
solicitations and contracts that involve programs or require-
ments that have been designated under 22.101-1(e).

(b) The contracting officer shall include the clause at
52.222-2, Payment for Overtime Premiums, in solicitations
and contracts when a cost-reimbursement contract is contem-
plated and the contract amount is expected to exceed the sim-
plified acquisition threshold; unless—

(1) A cost-reimbursement contract for operation of ves-
sels is contemplated; or

(2) A cost-plus- incentive-fee contract that will provide
a swing from the target fee of at least plus or minus 3 percent
and a contractor’s share of at least 10 percent is contemplated.
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SUBPART 31.1—APPLICABILITY

31.101

period. Initial outfitting of the unit is completed when the unit
is ready and available for normal operations.

“Pay-as-you-go cost method” means a method of recogniz-
ing pension cost only when benefits are paid to retired
employees or their beneficiaries.

“Pension plan” means a deferred compensation plan estab-
lished and maintained by one or more employers to provide
systematically for the payment of benefits to plan participants
after their retirements, provided that the benefits are paid for
life or are payable for life at the option of the employees.
Additional benefits such as permanent and total disability and
death payments, and survivorship payments to beneficiaries
of deceased employees, may be an integral part of a pension
plan.

“Pension plan participant” means any employee or former
employee of an employer or any member or former member
of an employee organization, who is or may become eligible
to receive a benefit from a pension plan which covers employ-
ees of such employer or members of such organization who
have satisfied the plan’s participation requirements, or whose
beneficiaries are receiving or may be eligible to receive any
such benefit. A participant whose employment status with the
employer has not been terminated is an active participant of
the employer’s pension plan.

“Profit center” means (except for Subparts 31.3 and 31.6)
the smallest organizationally independent segment of a com-
pany charged by management with profit and loss
responsibilities.

“Projected benefit cost method” means either—

(1) Any of the several actuarial cost methods that dis-
tribute the estimated total cost of all of the employees’ pro-
spective benefits over a period of years, usually their working
careers; or

(2) A modification of the accrued benefit cost method
that considers projected compensation levels.

“Proposal” means any offer or other submission used as a
basis for pricing a contract, contract modification, or termina-
tion settlement or for securing payments thereunder.

“Qualified pension plan” means a pension plan comprising
a definite written program communicated to and for the exclu-
sive benefit of employees that meets the criteria deemed
essential by the Internal Revenue Service as set forth in the
Internal Revenue Code for preferential tax treatment regard-
ing contributions, investments, and distributions. Any other
plan is a nonqualified pension plan.

“Self-insurance charge” means a cost which represents the
projected average loss under a self-insurance plan.

“Service life” means the period of usefulness of a tangible
capital asset (or group of assets) to its current owner. The
period may be expressed in units of time or output. The esti-
mated service life of a tangible capital asset (or group of
assets) is a current forecast of its service life and is the period
over which depreciation cost is to be assigned.

“Spread-gain actuarial cost method” means any of the sev-
eral projected benefit actuarial cost methods under which
actuarial gains and losses are included as part of the current
and future normal costs of the pension plan.

“Standard cost” means any cost computed with the use of
preestablished measures.

“Tangible capital asset” means an asset that has physical
substance, more than minimal value, and is expected to be
held by an enterprise for continued use or possession beyond
the current accounting period for the services it yields.

“Termination of employment gain or loss” means an actu-
arial gain or loss resulting from the difference between the
assumed and actual rates at which pension plan participants
separate from employment for reasons other than retirement,
disability, or death.

“Variance” means the difference between a preestablished
measure and an actual measure.

“Weighted average cost” means an inventory costing
method under which an average unit cost is computed period-
ically by dividing the sum of the cost of beginning inventory
plus the cost of acquisitions by the total number of units
included in these two categories.

31.002 Availability of accounting guide.

Contractors needing assistance in developing or improving
their accounting systems and procedures may request a copy
of'the Defense Contract Audit Agency Pamphlet No. 7641.90,
Information for Contractors. The pamphlet is available via the
Internet at http://www.dcaa.mil.

Subpart 31.1—Applicability

31.100 Scope of subpart.

This subpart describes the applicability of the cost princi-
ples and procedures in succeeding subparts of this part to var-
ious types of contracts and subcontracts. It also describes the
need for advance agreements.

31.101 Objectives.

In recognition of differing organizational characteristics,
the cost principles and procedures in the succeeding subparts
are grouped basically by organizational type;
e.g., commercial concerns and educational institutions. The
overall objective is to provide that, to the extent practicable,
all organizations of similar types doing similar work will fol-
low the same cost principles and procedures. To achieve this
uniformity, individual deviations concerning cost principles
require advance approval of the agency head or designee.
Class deviations for the civilian agencies require advance
approval of the Civilian Agency Acquisition Council. Class
deviations for the National Aeronautics and Space Adminis-
tration require advance approval of the Deputy Chief Acqui-
sition Officer. Class deviations for the Department of Defense
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31.102

FEDERAL ACQUISITION REGULATION

require advance approval of the Director of Defense Procure-
ment, Office of the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics.

31.102 Fixed-price contracts.

The applicable subparts of Part 31 shall be used in the pric-
ing of fixed-price contracts, subcontracts, and modifications
to contracts and subcontracts whenever (a) cost analysis is
performed, or (b) a fixed-price contract clause requires the
determination or negotiation of costs. However, application of
cost principles to fixed-price contracts and subcontracts shall
not be construed as a requirement to negotiate agreements on
individual elements of cost in arriving at agreement on the
total price. The final price accepted by the parties reflects
agreement only on the total price. Further, notwithstanding the
mandatory use of cost principles, the objective will continue
to be to negotiate prices that are fair and reasonable, cost and
other factors considered.

31.103 Contracts with commercial organizations.

This category includes all contracts and contract modifica-
tions for supplies, services, or experimental, developmental,
or research work negotiated with organizations other than
educational institutions (see 31.104), construction and archi-
tect-engineer contracts (see 31.105), State and local govern-
ments (see 31.107) and nonprofit organizations (see 31.108)
on the basis of cost.

(a) The cost principles and procedures in Subpart 31.2 and
agency supplements shall be used in pricing negotiated sup-
ply, service, experimental, developmental, and research con-
tracts and contract modifications with commercial
organizations whenever cost analysis is performed as required
by 15.404-1(c).

(b) In addition, the contracting officer shall incorporate the
cost principles and procedures in Subpart 31.2 and agency
supplements by reference in contracts with commercial orga-
nizations as the basis for—

(1) Determining reimbursable costs under—

(i) Cost-reimbursement contracts and cost-reim-
bursement subcontracts under these contracts performed by
commercial organizations and

(i) The cost-reimbursement portion of time-and-
materials contracts except when material is priced on a basis
other than at cost (see 16.601(c)(3));

(2) Negotiating indirect cost rates (see Subpart 42.7);

(3) Proposing, negotiating, or determining costs under
terminated contracts (see 49.103 and 49.113);

(4) Price revision of fixed-price incentive contracts (see
16.204 and 16.403);

(5) Price redetermination of price redetermination con-
tracts (see 16.205 and 16.206); and

(6) Pricing changes and other contract modifications.
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31.104 Contracts with educational institutions.

This category includes all contracts and contract modifica-
tions for research and development, training, and other work
performed by educational institutions.

(a) The contracting officer shall incorporate the cost prin-
ciples and procedures in Subpart 31.3 by reference in cost-
reimbursement contracts with educational institutions as the
basis for—

(1) Determining reimbursable costs under the contracts
and cost-reimbursement subcontracts thereunder performed
by educational institutions;

(2) Negotiating indirect cost rates; and

(3) Settling costs of cost-reimbursement terminated
contracts (see Subpart 49.3 and 49.109-7).

(b) The cost principles in this subpart are to be used as a
guide in evaluating costs in connection with negotiating fixed-
price contracts and termination settlements.

31.105 Construction and architect-engineer contracts.

(a) This category includes all contracts and contract mod-
ifications negotiated on the basis of cost with organizations
other than educational institutions (see 31.104), State and
local governments (see 31.107), and nonprofit organizations
except those exempted under OMB Circular A-122 (see
31.108) for construction management or construction, alter-
ation or repair of buildings, bridges, roads, or other kinds of
real property. It also includes architect-engineer contracts
related to construction projects. It does not include contracts
for vessels, aircraft, or other kinds of personal property.

(b) Except as otherwise provided in (d) of this section, the
cost principles and procedures in Subpart 31.2 shall be used
in the pricing of contracts and contract modifications in this
category if cost analysis is performed as required by
15.404-1(c).

(c) In addition, the contracting officer shall incorporate the
cost principles and procedures in Subpart 31.2 (as modified
by (d) of this section by reference in contracts in this category
as the basis for—

(1) Determining reimbursable costs under cost-reim-
bursement contracts, including cost-reimbursement subcon-
tracts thereunder;

(2) Negotiating indirect cost rates;

(3) Proposing, negotiating, or determining costs under
terminated contracts;

(4) Price revision of fixed-price incentive contracts; and

(5) Pricing changes and other contract modifications.

(d) Except as otherwise provided in this paragraph (d), the
allowability of costs for construction and architect-engineer
contracts shall be determined in accordance with
Subpart 31.2.

(1) Because of widely varying factors such as the
nature, size, duration, and location of the construction project,
advance agreements as set forth in 31.109, for such items as
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SUBPART 32.1—NON-COMMERCIAL ITEM PURCHASE FINANCING

32.113

(1) If a labor-hour contract is contemplated, the con-
tracting officer shall use the clause with its Alternate I.

(i1) If the contracting officer determines that it is nec-
essary to withhold payment to protect the Government’s inter-
ests, paragraph (a)(7) of the clause permits the contracting
officer to unilaterally issue a modification requiring the con-
tractor to withhold 5 percent of amounts due, up to a maxi-
mum of $50,000 under the contract. The contracting officer
shall ensure that the modification specifies the percentage and
total amount of the withhold payment. Normally, there should
be no need to withhold payment for a contractor with a record
of timely submittal of the release discharging the Government
from all liabilities, obligations, and claims, as required by
paragraph (g) of the clause.

(b) The contracting officer shall insert the following
clauses, appropriately modified with respect to payment due
dates in accordance with agency regulations:

(1) The clause at 52.232-8, Discounts for Prompt Pay-
ment, in solicitations and contracts when a fixed-price supply
contract or fixed-price service contract is contemplated.

(2) A clause, substantially the same as the clause at
52.232-9, Limitation on Withholding of Payments, in solici-
tations and contracts when a supply contract, research and
development contract, service contract, time-and-materials
contract, or labor-hour contract is contemplated that includes
two or more terms authorizing the temporary withholding of
amounts otherwise payable to the contractor for supplies
delivered or services performed.

(¢) The contracting officer shall insert the following
clauses, appropriately modified with respect to payments due
dates in accordance with agency regulations:

(1) The clause at 52.232-10, Payments under Fixed-
Price Architect-Engineer Contracts, in fixed-price architect-
engineer contracts.

(2) The clause at 52.232-11, Extras, in solicitations and
contracts when a fixed-price supply contract, fixed-price ser-
vice contract, or a transportation contract is contemplated.

32.112 Nonpayment of subcontractors under contracts
for noncommercial items.

32.112-1 Subcontractor assertions of nonpayment.

(a) In accordance with Section 806(a)(4) of
Pub. L. 102-190, as amended by Sections 2091 and 8105 of
Pub. L. 103-355, upon the assertion by a subcontractor or sup-
plier of a Federal contractor that the subcontractor or supplier
has not been paid in accordance with the payment terms of the
subcontract, purchase order, or other agreement with the
prime contractor, the contracting officer may determine—

(1) For a construction contract, whether the contractor
has made—

(1) Progress payments to the subcontractor or sup-
plier in compliance with Chapter 39 of Title 31, United States
Code (Prompt Payment Act); or

(i1) Final payment to the subcontractor or supplier in
compliance with the terms of the subcontract, purchase order,
or other agreement with the prime contractor;

(2) For a contract other than construction, whether the
contractor has made progress payments, final payments, or
other payments to the subcontractor or supplier in compliance
with the terms of the subcontract, purchase order, or other
agreement with the prime contractor; or

(3) For any contract, whether the contractor’s certifica-
tion of payment of a subcontractor or supplier accompanying
its payment request to the Government is accurate.

(b) If, in making the determination in paragraphs (a)(1) and
(2) of this subsection, the contracting officer finds the prime
contractor is not in compliance, the contracting officer may—

(1) Encourage the contractor to make timely payment to
the subcontractor or supplier; or

(2) If authorized by the applicable payment clauses,
reduce or suspend progress payments to the contractor.

(c) If the contracting officer determines that a certification
referred to in paragraph (a)(3) of this subsection is inaccurate
in any material respect, the contracting officer shall initiate
administrative or other remedial action.

32.112-2 Subcontractor requests for information.

(a) In accordance with Section 806(a)(1) of
Pub. L. 102-190, as amended by Sections 2091 and 8105 of
Pub. L. 103-355, upon the request of a subcontractor or sup-
plier under a Federal contract for a non-commercial item, the
contracting officer shall promptly advise the subcontractor or
supplier as to—

(1) Whether the prime contractor has submitted
requests for progress payments or other payments to the Fed-
eral Government under the contract; and

(2) Whether final payment under the contract has been
made by the Federal Government to the prime contractor.

(b) In accordance with 5 U.S.C. 552(b)(1), this subsection
does not apply to matters that are—

(1) Specifically authorized under criteria established by
an Executive order to be kept classified in the interest of
national defense or foreign policy; and

(2) Properly classified pursuant to such Executive order.

32.113 Customary contract financing.

The solicitation must specify the customary contract
financing offerors may propose. The following are customary
contract financing when provided in accordance with this part
and agency regulations:

(a) Financing of shipbuilding, or ship conversion, alter-
ation, or repair, when agency regulations provide for progress
payments based on a percentage or stage of completion.
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(b) Financing of construction or architect-engineer ser-
vices purchased under the authority of Part 36.

(c) Financing of contracts for supplies or services awarded
under the sealed bid method of procurement in accordance
with Part 14 through progress payments based on costs in
accordance with Subpart 32.5.

(d) Financing of contracts for supplies or services awarded
under the competitive negotiation method of procurement in
accordance with Part 15, through either progress payments
based on costs in accordance with Subpart 32.5, or perfor-
mance-based payments in accordance with Subpart 32.10 (but
not both).

(e) Financing of contracts for supplies or services awarded
under a sole-source acquisition as defined in 2.101 and using
the procedures of Part 15, through either progress payments
based on costs in accordance with Subpart 32.5, or perfor-
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mance-based payments in accordance with Subpart 32.10 (but
not both).

(f) Financing of contracts for supplies or services through
advance payments in accordance with Subpart 32.4.

(g) Financing of contracts for supplies or services through
guaranteed loans in accordance with Subpart 32.3.

(h) Financing of contracts for supplies or services through
any appropriate combination of advance payments, guaran-
teed loans, and either performance-based payments or
progress payments (but not both) in accordance with their
respective subparts.

32.114 Unusual contract financing.

Any contract financing arrangement that deviates from this
part is unusual contract financing. Unusual contract financing
shall be authorized only after approval by the head of the
agency or as provided for in agency regulations.
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ter contract shall continue in effect, except those that by their
nature apply only to a letter contract.

(End of clause)

Alternate I (Apr 1984). In letter contracts awarded on the
basis of price competition, add the following paragraph (d) to
the basic clause:

(d) The definitive contract resulting from this letter con-
tract will include a negotiated [insert “price
ceiling” or “firm fixed price”] in no event to exceed
[insert the proposed price upon which

the award was based).

52.216-26 Payments of Allowable Costs Before
Definitization.

As prescribed in 16.603-4(c), insert the following clause:

PAYMENTS OF ALLOWABLE COSTS BEFORE
DEFINITIZATION (DEC 2002)

(a) Reimbursement rate. Pending the placing of the defin-
itive contract referred to in this letter contract, the Govern-
ment will promptly reimburse the Contractor for all allowable
costs under this contract at the following rates:

(1) One hundred percent of approved costs representing
financing payments to subcontractors under fixed-price sub-
contracts, provided that the Government’s payments to the
Contractor will not exceed 80 percent of the allowable costs
of those subcontractors.

(2) One hundred percent of approved costs representing
cost-reimbursement subcontracts; provided, that the Govern-
ment’s payments to the Contractor shall not exceed 85 percent
of the allowable costs of those subcontractors.

(3) Eighty-five percent of all other approved costs.

(b) Limitation of reimbursement. To determine the
amounts payable to the Contractor under this letter contract,
the Contracting Officer shall determine allowable costs in
accordance with the applicable cost principles in Part 31 of
the Federal Acquisition Regulation (FAR). The total reim-
bursement made under this paragraph shall not exceed
85 percent of the maximum amount of the Government’s lia-
bility, as stated in this contract.

(c¢) Invoicing. Payments shall be made promptly to the
Contractor when requested as work progresses, but (except
for small business concerns) not more often than every
2 weeks, in amounts approved by the Contracting Officer. The
Contractor may submit to an authorized representative of the
Contracting Officer, in such form and reasonable detail as the
representative may require, an invoice or voucher supported
by a statement of the claimed allowable cost incurred by the
Contractor in the performance of this contract.

(d) Allowable costs. For the purpose of determining allow-
able costs, the term “costs” includes—

(1) Those recorded costs that result, at the time of the
request for reimbursement, from payment by cash, check, or
other form of actual payment for items or services purchased
directly for the contract;

(2) When the Contractor is not delinquent in payment of
costs of contract performance in the ordinary course of busi-
ness, costs incurred, but not necessarily paid, for—

(i) Supplies and services purchased directly for the
contract and associated financing payments to subcontractors,
provided payments determined due will be made—

(A) In accordance with the terms and conditions
of a subcontract or invoice; and

(B) Ordinarily within 30 days of the submission
of the Contractor’s payment request to the Government;

(i) Materials issued from the Contractor’s stores
inventory and placed in the production process for use on the
contract;

(ii1) Direct labor;

(iv) Direct travel;

(v) Other direct in-house costs; and

(vi) Properly allocable and allowable indirect costs
as shown on the records maintained by the Contractor for pur-
poses of obtaining reimbursement under Government con-
tracts; and

(3) The amount of financing payments that the Contrac-
tor has paid by cash, check, or other forms of payment to
subcontractors.

(e) Small business concerns. A small business concern may
receive more frequent payments than every 2 weeks.

(f) Audit. At any time before final payment, the Contract-
ing Officer may have the Contractor’s invoices or vouchers
and statements of costs audited. Any payment may be—

(1) Reduced by any amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for overpayments or underpayments made
on preceding invoices or vouchers.

(End of clause)

52.216-27 Single or Multiple Awards.
As prescribed in 16.506(f), insert the following provision:

SINGLE OR MULTIPLE AWARDS (OCT 1995)

The Government may elect to award a single delivery order
contract or task order contract or to award multiple delivery
order contracts or task order contracts for the same or similar
supplies or services to two or more sources under this
solicitation.

(End of provision)
52.216-28 Multiple Awards for Advisory and Assistance

Services.
As prescribed in 16.506(g), insert the following provision:

(FAC 2005-15 Addendum)  52.2-85



FAC 2005-15 FEBRUARY 12, 2007

52.216-29

FEDERAL ACQUISITION REGULATION

MULTIPLE AWARDS FOR ADVISORY AND ASSISTANCE
SERVICES (OCT 1995)

The Government intends to award multiple contracts for
the same or similar advisory and assistance services to two or
more sources under this solicitation unless the Government
determines, after evaluation of offers, that only one offeror is
capable of providing the services at the level of quality
required.

(End of provision)

52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item Acquisition
With Adequate Price Competition.

As prescribed in 16.601(e)(1), insert the following
provision:

TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—NON-COMMERCIAL ITEM ACQUISITION
WITH ADEQUATE PRICE COMPETITION (FEB 2007)

(a) The Government contemplates award of a Time-and-
Materials or Labor-Hour type of contract resulting from this
solicitation.

(b) The offeror must specify fixed hourly rates in its offer
that include wages, overhead, general and administrative
expenses, and profit. The offeror must specify whether the
fixed hourly rate for each labor category applies to labor per-
formed by—

(1) The offeror;

(2) Subcontractors; and/or

(3) Divisions, subsidiaries, or affiliates of the offeror
under a common control;

(c) The offeror must establish fixed hourly rates using—

(1) Separate rates for each category of labor to be per-
formed by each subcontractor and for each category of labor
to be performed by the offeror, and for each category of labor
to be transferred between divisions, subsidiaries, or affiliates
of the offeror under a common control;

(2) Blended rates for each category of labor to be per-
formed by the offeror, including labor transferred between
divisions, subsidiaries, or affiliates of the offeror under a com-
mon control, and all subcontractors; or

(3) Any combination of separate and blended rates for
each category of labor to be performed by the offeror, affili-
ates of the offeror under a common control, and subcontrac-
tors.

(End of provision)

52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item Acquisition
Without Adequate Price Competition.

As prescribed in 16.601(e)(2), insert the following provi-
sion:
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TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—NON-COMMERCIAL ITEM ACQUISITION
WITHOUT ADEQUATE PRICE COMPETITION (FEB 2007)

(a) The Government contemplates award of a Time-and-
Materials or Labor-Hour type of contract resulting from this
solicitation.

(b) The offeror must specify separate fixed hourly rates in
its offer that include wages, overhead, general and adminis-
trative expenses, and profit for each category of labor to be
performed by—

(1) The offeror;

(2) Each subcontractor; and

(3) Each division, subsidiary, or affiliate of the offeror
under a common control.

(¢) Unless exempt under paragraph (d) of this provision,
the fixed hourly rates for services transferred between divi-
sions, subsidiaries, or affiliates of the offeror under a common
control—

(1) Shall not include profit for the transferring organi-
zation; but
(2) May include profit for the prime Contractor.

(d) The fixed hourly rates for services that meet the defini-
tion of commercial item at 2.101 that are transferred between
divisions, subsidiaries, or affiliates of the offeror under a com-
mon control may be the established catalog or market rate
when it is the established practice of the transferring organi-
zation to price interorganizational transfers at other than cost
for commercial work of the offeror or any division, subsidiary
or affiliate of the offeror under a common control.

(End of provision)

52.216-31 Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisition.
As prescribed in 16.601(e)(3), insert the following
provision:

TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—COMMERCIAL ITEM ACQUISITION
(FEB 2007)

(a) The Government contemplates award of a Time-and-
Materials or Labor-Hour type of contract resulting from this
solicitation.

(b) The offeror must specify fixed hourly rates in its offer
that include wages, overhead, general and administrative
expenses, and profit. The offeror must specify whether the
fixed hourly rate for each labor category applies to labor per-
formed by—

(1) The offeror;

(2) Subcontractors; and/or

(3) Divisions, subsidiaries, or affiliates of the offeror
under a common control.

(End of provision)
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amounts payable under this contract has been assigned under
the Assignment of Claims Act of 1940 (31 U.S.C. 3727 and
41 U.S.C. 15).

(1) Limitation because of undefinitized work. Notwith-
standing any provision of this contract, progress payments
shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.

(j) Interest computation on unearned amounts. In accor-
dance with 31 U.S.C. 3903(c)(1), the amount payable under
paragraph (d)(2) of this clause shall be—

(1) Computed at the rate of average bond equivalent
rates of 91-day Treasury bills auctioned at the most recent auc-
tion of such bills prior to the date the Contractor receives the
unearned amount; and

(2) Deducted from the next available payment to the
Contractor.

(End of clause)

52.232-6 Payment under Communication Service

Contracts with Common Carriers.

As prescribed in 32.111(a)(6), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and con-
tracts for regulated communication services by common
carriers:

PAYMENT UNDER COMMUNICATION SERVICE CONTRACTS
WITH COMMON CARRIERS (APR 1984)

The Government shall pay the Contractor, in arrears, upon
submission of invoices for services and facilities furnished in
accordance with the terms of CSAs issued under this contract,
the rates and charges for the services and facilities as set forth
in the clause entitled “Rates, Charges and Services.”

(End of clause)

52.232-7 Payments under Time-and-Materials and
Labor-Hour Contracts.
As prescribed in 32.111(a)(7), insert the following clause:

PAYMENTS UNDER TIME-AND-MATERIALS AND LABOR-
HOUR CONTRACTS (FEB 2007)

The Government will pay the Contractor as follows upon
the submission of vouchers approved by the Contracting
Officer or the authorized representative:

(a) Hourly rate. (1) Hourly rate means the rate(s) pre-
scribed in the contract for payment for labor that meets the

labor category qualifications of a labor category specified in
the contract that are—

(i) Performed by the Contractor;

(i1) Performed by the subcontractors; or

(iii) Transferred between divisions, subsidiaries, or
affiliates of the Contractor under a common control.

(2) The amounts shall be computed by multiplying the
appropriate hourly rates prescribed in the Schedule by the
number of direct labor hours performed.

(3) The hourly rates shall be paid for all labor performed
on the contract that meets the labor qualifications specified in
the contract. Labor hours incurred to perform tasks for which
labor qualifications were specified in the contract will not be
paid to the extent the work is performed by employees that do
not meet the qualifications specified in the contract, unless
specifically authorized by the Contracting Officer.

(4) The hourly rates shall include wages, indirect costs,
general and administrative expense, and profit. Fractional
parts of an hour shall be payable on a prorated basis.

(5) Vouchers may be submitted once each month (or at
more frequent intervals, if approved by the Contracting
Officer), to the Contracting Officer or authorized representa-
tive. The Contractor shall substantiate vouchers (including
any subcontractor hours reimbursed at the hourly rate in the
schedule) by evidence of actual payment and by—

(1) Individual daily job timekeeping records;

(i1) Records that verify the employees meet the qual-
ifications for the labor categories specified in the contract; or

(iii) Other substantiation approved by the Contract-
ing Officer.

(6) Promptly after receipt of each substantiated voucher,
the Government shall, except as otherwise provided in this
contract, and subject to the terms of paragraph (e) of this
clause, pay the voucher as approved by the Contracting
Officer or authorized representative.

(7) Unless otherwise prescribed in the Schedule, the
Contracting Officer may unilaterally issue a contract modifi-
cation requiring the Contractor to withhold amounts from its
billings until a reserve is set aside in an amount that the Con-
tracting Officer considers necessary to protect the Govern-
ment's interests. The Contracting Officer may require a
withhold of 5 percent of the amounts due under paragraph (a)
of this clause, but the total amount withheld for the contract
shall not exceed $50,000. The amounts withheld shall be
retained until the Contractor executes and delivers the release
required by paragraph (g) of this clause.

(8) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis. If
no overtime rates are provided in the Schedule and overtime
work is approved in advance by the Contracting Officer, over-
time rates shall be negotiated. Failure to agree upon these
overtime rates shall be treated as a dispute under the Disputes
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clause of'this contract. Ifthe Schedule provides rates for over-
time, the premium portion of those rates will be reimbursable
only to the extent the overtime is approved by the Contracting
Officer.

(b) Materials. (1) or the purposes of this clause—

(1) Direct materials means those materials that enter
directly into the end product, or that are used or consumed
directly in connection with the furnishing of the end product
or service.

(i1) Materials means—

(A) Direct materials, including supplies trans-
ferred between divisions, subsidiaries, or affiliates of the Con-
tractor under a common control;

(B) Subcontracts for supplies and incidental ser-
vices for which there is not a labor category specified in the
contract;

(C) Other direct costs (e.g., incidental services for
which there is not a labor category specified in the contract,
travel, computer usage charges, etc.); and

(D) Applicable indirect costs.

(2) If the Contractor furnishes its own materials that
meet the definition of a commercial item at 2.101, the price to
be paid for such materials shall not exceed the Contractor's
established catalog or market price, adjusted to reflect the—

(1) Quantities being acquired; and

(i) Actual cost of any modifications necessary
because of contract requirements.

(3) Except as provided for in paragraph (b)(2) of this
clause, the Government will reimburse the Contractor for
allowable cost of materials provided the Contractor—

(i) Has made payments for materials in accordance
with the terms and conditions of the agreement or invoice; or

(i1) Ordinarily makes these payments within 30 days
of the submission of the Contractor's payment request to the
Government and such payment is in accordance with the
terms and conditions of the agreement or invoice.

(4) Payment for materials is subject to the Allowable
Cost and Payment clause of this contract. The Contracting
Officer will determine allowable costs of materials in accor-
dance with Subpart 31.2 of the Federal Acquisition Regula-
tion (FAR) in effect on the date of this contract.

(5) The Contractor may include allocable indirect costs
and other direct costs to the extent they are—

(1) Comprised only of costs that are clearly excluded
from the hourly rate;

(i1) Allocated in accordance with the Contractor's
written or established accounting practices; and

(iii) Indirect costs are not applied to subcontracts that
are paid at the hourly rates.

(6) To the extent able, the Contractor shall—

(1) Obtain materials at the most advantageous prices
available with due regard to securing prompt delivery of sat-
isfactory materials; and
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(i1) Take all cash and trade discounts, rebates, allow-
ances, credits, salvage, commissions, and other benefits.
When unable to take advantage of the benefits, the Contractor
shall promptly notify the Contracting Officer and give the rea-
sons. The Contractor shall give credit to the Government for
cash and trade discounts, rebates, scrap, commissions, and
other amounts that have accrued to the benefit of the Contrac-
tor, or would have accrued except for the fault or neglect of
the Contractor. The Contractor shall not deduct from gross
costs the benefits lost without fault or neglect on the part of
the Contractor, or lost through fault of the Government.

(7) Except as provided for in 31.205-26(¢e) and (f), the
Government will not pay profit or fee to the prime Contractor
on materials.

(c) If the Contractor enters into any subcontract that
requires consent under the clause at 52.244-2, Subcontracts,
without obtaining such consent, the Government is not
required to reimburse the Contractor for any costs incurred
under the subcontract prior to the date the Contractor obtains
the required consent. Any reimbursement of subcontract
costs incurred prior to the date the consent was obtained shall
be at the sole discretion of the Government.

(d) Total cost. 1t is estimated that the total cost to the Gov-
ernment for the performance of this contract shall not exceed
the ceiling price set forth in the Schedule, and the Contractor
agrees to use its best efforts to perform the work specified in
the Schedule and all obligations under this contract within
such ceiling price. If at any time the Contractor has reason to
believe that the hourly rate payments and material costs that
will accrue in performing this contract in the next succeeding
30 days, if added to all other payments and costs previously
accrued, will exceed 85 percent of the ceiling price in the
Schedule, the Contractor shall notify the Contracting Officer
giving a revised estimate of the total price to the Government
for performing this contract with supporting reasons and doc-
umentation. Ifat any time during performing this contract, the
Contractor has reason to believe that the total price to the Gov-
ernment for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised esti-
mate of the total price for performing this contract, with sup-
porting reasons and documentation. If at any time during
performing this contract, the Government has reason to
believe that the work to be required in performing this contract
will be substantially greater or less than the stated ceiling
price, the Contracting Officer will so advise the Contractor,
giving the then revised estimate of the total amount of effort
to be required under the contract.

(e) Ceiling price. The Government will not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to
continue performance if to do so would exceed the ceiling
price set forth in the Schedule, unless and until the Contract-
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ing Officer notifies the Contractor in writing that the ceiling
price has been increased and specifies in the notice a revised
ceiling that shall constitute the ceiling price for performance
under this contract. When and to the extent that the ceiling
price set forth in the Schedule has been increased, any hours
expended and material costs incurred by the Contractor in
excess of the ceiling price before the increase shall be allow-
able to the same extent as if the hours expended and material
costs had been incurred after the increase in the ceiling price.

(f) Audit. At any time before final payment under this con-
tract, the Contracting Officer may request audit of the vouch-
ers and supporting documentation. Each payment previously
made shall be subject to reduction to the extent of amounts, on
preceding vouchers, that are found by the Contracting Officer
or authorized representative not to have been properly payable
and shall also be subject to reduction for overpayments or to
increase for underpayments. Upon receipt and approval of the
voucher designated by the Contractor as the “completion
voucher” and supporting documentation, and upon compli-
ance by the Contractor with all terms of this contract (includ-
ing, without limitation, terms relating to patents and the terms
of paragraph (g) of this clause), the Government shall
promptly pay any balance due the Contractor. The completion
voucher, and supporting documentation, shall be submitted by
the Contractor as promptly as practicable following comple-
tion of the work under this contract, but in no event later than
1 year (or such longer period as the Contracting Officer may
approve in writing) from the date of completion.

(g) Assignment and Release of Claims. The Contractor, and
each assignee under an assignment entered into under this
contract and in effect at the time of final payment under this
contract, shall execute and deliver, at the time of and as a con-
dition precedent to final payment under this contract, a release
discharging the Government, its officers, agents, and employ-
ees of and from all liabilities, obligations, and claims arising
out of or under this contract, subject only to the following
exceptions:

(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible of exact statement
by the Contractor.

(2) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(3) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable

incidental expenses, incurred by the Contractor under the
terms of this contract relating to patents.

(h) Interim payments on contracts for other than services.
(1) Interim payments made prior to the final payment under
the contract are contract financing payments. Contract
financing payments are not subject to the interest penalty pro-
visions of the Prompt Payment Act.

(2) The designated payment office will make interim
payments for contract financing on the [Contract-
ing Officerinsert day as prescribed by agency head, if not pre-
scribed, insert “30th”’] day after the designated billing office
receives a proper payment request. In the event that the Gov-
ernment requires an audit or other review of a specific pay-
ment request to ensure compliance with the terms and
conditions of the contract, the designated payment office is
not compelled to make payment by the specified due date.

(1) Interim payments on contracts for services. For interim
payments made prior to the final payment under this contract,
the Government will make payment in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and prompt payment
regulations at 5 CFR part 1315.

(End of clause)

Alternate I (Feb 2007). 1f a labor-hour contract is contem-
plated, the Contracting Officer shall add the following para-
graph (j) to the basic clause:

(j) The terms of this clause that govern reimbursement for
materials furnished are considered to have been deleted.

52.232-8 Discounts for Prompt Payment.
As prescribed in 32.111(b)(1), insert the following clause:

DISCOUNTS FOR PROMPT PAYMENT (FEB 2002)

(a) Discounts for prompt payment will not be considered
in the evaluation of offers. However, any offered discount will
form a part of the award, and will be taken if payment is made
within the discount period indicated in the offer by the offeror.
As an alternative to offering a discount for prompt payment in
conjunction with the offer, offerors awarded contracts may
include discounts for prompt payment on individual invoices.

(b) In connection with any discount offered for prompt
payment, time shall be computed from the date of the invoice.
If the Contractor has not placed a date on the invoice, the due
date shall be calculated from the date the designated billing
office receives a proper invoice, provided the agency anno-
tates such invoice with the date of receipt at the time of receipt.
For the purpose of computing the discount earned, payment
shall be considered to have been made on the date that appears
on the payment check or, for an electronic funds transfer, the
specified payment date. When the discount date falls on a Sat-
urday, Sunday, or legal holiday when Federal Government
offices are closed and Government business is not expected to

(FAC 2005-15 Addendum) 52.2-201




52.232-9

FEDERAL ACQUISITION REGULATION

be conducted, payment may be made on the following busi-
ness day.

(End of clause)

52.232-9 Limitation on Withholding of Payments.

As prescribed in 32.111(b)(2), insert a clause substantially
as follows, appropriately modified with respect to payment
due dates in accordance with agency regulations, in solicita-
tions and contracts when a supply contract, service contract,
time-and-materials contract, labor-hour contract, or research
and development contract is contemplated that includes two
or more terms authorizing the temporary withholding of
amounts otherwise payable to the contractor for supplies
delivered or services performed:

LIMITATION ON WITHHOLDING OF PAYMENTS (APR 1984)

If more than one clause or Schedule term of this contract
authorizes the temporary withholding of amounts otherwise
payable to the Contractor for supplies delivered or services
performed, the total of the amounts withheld at any one time
shall not exceed the greatest amount that may be withheld
under any one clause or Schedule term at that time; provided,
that this limitation shall not apply to—

(a) Withholdings pursuant to any clause relating to wages
or hours of employees;

(b) Withholdings not specifically provided for by this
contract;

(¢) The recovery of overpayments; and

(d) Any other withholding for which the Contracting
Officer determines that this limitation is inappropriate.

(End of clause)

52.232-10 Payments under Fixed-Price Architect-
Engineer Contracts.
As prescribed in 32.111(c)(1), insert the following clause:

PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER
CONTRACTS (AUG 1987)

(a) Estimates shall be made monthly of the amount and
value of the work and services performed by the Contractor
under this contract which meet the standards of quality estab-
lished under this contract. The estimates shall be prepared by
the Contractor and accompanied by any supporting data
required by the Contracting Officer.

(b) Upon approval of the estimate by the Contracting
Officer, payment upon properly executed vouchers shall be
made to the Contractor, as soon as practicable, of 90 percent
ofthe approved amount, less all previous payments; provided,
that payment may be made in full during any months in which
the Contracting Officer determines that performance has been
satisfactory. Also, whenever the Contracting Officer deter-
mines that the work is substantially complete and that the
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amount retained is in excess of the amount adequate for the
protection of the Government, the Contracting Officer may
release the excess amount to the Contractor.

(c) Upon satisfactory completion by the Contractor and
acceptance by the Contracting Officer of the work done by the
Contractor under the “Statement of Architect-Engineer Ser-
vices,” the Contractor will be paid the unpaid balance of any
money due for work under the statement, including retained
percentages relating to this portion of the work. Upon satis-
factory completion and final acceptance of the construction
work, the Contractor shall be paid any unpaid balance of
money due under this contract.

(d) Before final payment under the contract, or before set-
tlement upon termination of the contract, and as a condition
precedent thereto, the Contractor shall execute and deliver to
the Contracting Officer a release of all claims against the Gov-
ernment arising under or by virtue of this contract, other than
any claims that are specifically excepted by the Contractor
from the operation of the release in amounts stated in the
release.

(e) Notwithstanding any other provision in this contract,
and specifically paragraph (b) of this clause, progress pay-
ments shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.

(End of clause)

52.232-11 Extras.

As prescribed in 32.111(c)(2), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and con-
tracts when a fixed-price supply contract, fixed-price service
contract, or transportation contract is contemplated:

EXTRAS (APR 1984)

Except as otherwise provided in this contract, no payment
for extras shall be made unless such extras and the price there-
for have been authorized in writing by the Contracting Officer.

(End of clause)
52.232-12 Advance Payments.
As prescribed in 32.412(a), insert the following clause:
ADVANCE PAYMENTS (MAY 2001)

(a) Requirements for payment. Advance payments will be
made under this contract (1) upon submission of properly cer-
tified invoices or vouchers by the Contractor, and approval by





