FEDERAL ACQUISITION CIRCULAR

January 15, 2009 Number 2005-30

Federal Acquisition Circular (FAC) 2005-30 1is 1issued
under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-30 are effective January 15, 2009, except for Items
I, 11, 111, 1v, v, Vvl, and VIl which are effective
February 17, 2009.
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FAC 2005-30 SUMMARY OF ITEMS

Federal Acquisition Circular (FAC) 2005-30 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I-Federal Procurement Data System (FPDS)
(FAR Case 2004-038)

This final rule amends the Federal Acquisition Regulation
(FAR) Subpart 4.6 to revise the process for reporting contract
actions to the Federal Procurement Data System (FPDS). The
rule establishes FPDS as the single authoritative source of all
procurement data for a host of applications and reports, such
as the Central Contractor Registration (CCR), the Electronic
Subcontracting Reporting System (eSRS), the Small Business
Goaling Report (SRGR), and Resource Conservation and Recovery
Act (RCRA) data. The rule requires Contracting Officers to
verify the accuracy of contract award data prior to reporting
the data in FPDS. The rule does not require any reporting by
the vendor community, as the FPDS reporting requirement is
accomplished by Government contracting activities.

Replacement pages: 4.6-1 and 4.6-2.

Item I1-Commercially Available Off-the-Shelf (COTS) Iltems
(FAR Case 2000-305)

This final rule amends the Federal Acquisition Regulation
(FAR) to implement Section 4203 of the Clinger-Cohen Act of
1996 (41 U.S.C. 431) with respect to the inapplicability of
certain laws to contracts and subcontracts for the acquisition
of commercially available off-the-shelf (COTS) items. A new
FAR section 12.103 outlines the treatment of COTS items. This
rule will reduce the burden on contractors that provide
commercially available off-the-shelf EPA-designated products
that contain recovered materials and contractors that provide
construction material or end products that are COTS items
manufactured in the United States. Contracting officers will
need to become acquainted with the new definition of
“commercially available off-the-shelf 1tem” and understand the
revised definitions of “domestic end product” and “domestic
construction material.”

Replacement pages: General Structure 1i1 and i1v; 2.1-3 and
2.1-4; 3.5-1 and 3.5-2; Part 12 TOC pp- 12-1 and 12-2; 12.1-1
and 12.1-2; 12.3-1 and 12.3-2; 12.5-1 and 12.5-2; 23.4-1 and
23.4-2; 25.1-3 thru 25.1-6; 25.2-1 and 25.2-2; 52.2-29 thru



52.2-34; 52.2-39 and 52.2-40; 52.2-41 thru 52.2-42.2; 52.2-
138.1 thru 52.2-142.2; and 52.2-145 thru 52.2-150.2 (52.2-150.1
and 52.2-150.2 added).

Item 111-Exemption of Certain Service Contracts from the
Service Contract Act (SCA). (FAR Case 2001-004)

This rule finalizes, with changes, the interim rule that
was published in the Federal Register at 72 FR 63076 on
November 7, 2007. This rule is required to implement the U.S.
Department of Labor’s final rule published in the Federal
Register at 66 FR 5327 on January 18, 2001, amending 29 CFR
Part 4. This rule revises the current Service Contract Act
(SCA) exemption in the FAR and adds an SCA exemption for
contracts for certain additional services that meet specific
criteria. The rule also adds to the Annual Representations and
Certifications FAR clause at 52.204-8, the conditions under
which each listed provision applies, or for the more complex
cases, a check-off for the contracting officer to indicate
whether the provision is applicable to the solicitation. The
rule encourages broader participation of Government procurement
by companies doing business in the commercial sector, and
reinforces the Government”’s commitment to reduce Government-
unique terms and conditions, without compromising the purpose
of the SCA to protect prevailing labor standards.

Replacement pages: 4.12-1 and 4.12-2; 15.1-1 and 15.1-2; 22.10-
3 thru 22.10-8; 52.2-11 thru 52.2-12.2 (52.2-12.1 and 52.2-12.2
added); 52.2-29 and 52.2-30; 52.2-33 and 52.2-34; 52.2-39 thru
52.2-42; 52.2-129 and 52.2-130; and 52.2-132.1 and 52.2-132.4
(52.2-132.3 and 52.2-132.4 added).

Item 1V— Public Disclosure of Justification and Approval
Documents for Noncompetitive Contracts-Section 844 of the
National Defense Authorization Act for Fiscal Year 2008
(Interim) (FAR Case 2008-003)

This interim rule amends FAR 6.305 to require agencies to
make available for public inspection within 14 days after
contract award the justification required by 6.303-1, on the
website of the agency and at the Governmentwide Point of Entry
(www.fedbizopps.-gov). In the case of a contract award
permitted under FAR 6.302-2, the rule requires that the
justification be posted within 30 days after contract award.
The rule requires that contracting officers shall carefully



screen all justifications for contractor proprietary data and
remove all such data, and such references and citations as are
necessary to protect the proprietary data, before making the

justifications available for public inspection. This rule
implements Section 844 of the National Defense Authorization
Act for Fiscal Year 2008.

Replacement pages: Part 5 TOC 5-1 and 5-2; 5.3-1 and 5.3-2;
5.4-1 and 5.4-2; 6.3-5 and 6.3-6; and 24.2-1 and 24.2-2.

Item V-SAFETY Act: Implementation of DHS Regulations
(FAR Case 2006-023)

This final rule converts the interim rule published in the
Federal Register at 72 FR 63027, November 7, 2007 to a final
rule with changes. This final rule implements the SAFETY Act
in the FAR. The SAFETY Act provides incentives for the
development and deployment of anti-terrorism technologies by
creating a system of “risk management” and a system of
“litigation management.” The purpose of the SAFETY Act is to
ensure that the threat of liability does not deter potential
manufacturers or sellers of antiterrorism technologies from
developing, deploying, and commercializing technologies that
could save lives. Examples of Qualified Anti-Terrorism
Technologies (QATT) identified by DHS include—

e Vulnerability assessment and countermeasure and counter-
terrorism planning tools;

e First responder interoperability solution;

= Marine traffic management system;

e Security services, guidelines, systems, and standards;

e Vehicle and cargo inspection system;

e X-ray inspection system;

e Trace explosives detection systems and associated support
services;

e Maintenance and repair of screening equipment;

Risk assessment platform;

Explosive and weapon detection equipment and services;
Biological detection and filtration systems;

Passenger screening services;

Baggage screening services;

Chemical, biological, or radiological agent release
detectors;

e Vehicle barriers;



e First responder equipment; and
e Architectural and engineering “hardening” products and
services.

Replacement pages: 50.2-1 thru 50.2-4; and 52.2-359 thru
52.2-362.4.

Item VI-Electronic Products Environmental Assessment Tool
(EPEAT) (FAR Case 2006-030)

The Civilian Agency Acquisition Council and the Defense
Acquisition Regulations Council (Councils) have adopted as
final, without change, the interim rule that amended the
Federal Acquisition Regulation (FAR) to require use of the
Electronic Products Environmental Assessment Tool (EPEAT) when
acquiring personal computer products such as desktops,
notebooks (also known as laptops), and monitors pursuant to the
Energy Policy Act of 2005 and Executive Order 13423,
“Strengthening Federal Environmental, Energy, and
Transportation Management.” The interim rule revised Subpart
23.7, and prescribed a clause at 52.223-16 (also included in
52.212-5 for acquisition of commercial items) in all
solicitations and contracts for the acquisition of personal
computer products, services that require furnishing of personal
computer products for use by the Government, and services for
contractor operation of Government owned facilities.

Replacement pages: None.

Item VII-Combating Trafficking in Persons (FAR Case 2005-012)

This final rule implements Section 3(b) of the Trafficking
Victims Protection Reauthorization Act (TVPRA) of 2003
(Combating Trafficking In Persons). TVPRA addresses the
victimization of countless men, women, and children in the
United States and abroad. The United States Government
believes that its contractors can help combat trafficking in
persons. The statute, codified at 22 U.S.C. 7104(g), requires
that contracts contain a clause allowing the agency to
terminate the contract if a contractor, contractor employees,
subcontractor, or subcontractor employees engage in severe
forms of trafficking in persons or procures a commercial sex
act during the period of performance of the contract, or uses
forced labor in the performance of the contract. The rule
provides that the contracting officer may consider whether the
contractor had a Trafficking in Persons awareness program at

v



the time of a violation as a mitigating factor when determining
remedies; and a website where the contractor may obtain
additional information about Trafficking in Persons and
examples of awareness programs.

Replacement pages: 22.17-1 and 22.17-2; 52.2-39 thru 52.2-42_.2;
52.2-131 and 52.2-132; and 52.2-263 thru 52.2-266.

Item VIII-Trade Agreements—New Thresholds (FAR Case 2007-016)

This final rule converts the interim rule published in the
Federal Register at 73 FR 10962 on February 28, 2008, and
amended at 73 FR 16747 on March 28, 2008, to a final rule
without change.

The rule adjusts the thresholds for application of the
World Trade Organization Government Procurement Agreement and
the Free Trade Agreements as determined by the United States
Trade Representative, according to a formula set forth in the
agreements.

Replacement pages: None.

Item IX-Technical Amendment

Section 15.101-2 is amended by removing from paragraph
(b) (1) “15.304(c)(3)(iv)” and adding “15.304(c)(3)(iii)” in its
place.

Replacement pages: 15.1-1 and 15.1-2.

Looseleaf Only Corrections

1. Section 1.109(a) is amended by correcting the word
“periodically” in the first sentence.

Replacement pages: 1.1-7 and 1.1-8.

2. The Matrix is amended in the table, entry “52.237-11" by
revising the entries under the headings “FP R&D” and “CR R&D” and
“A&E” by removing “A”.

Replacement pages: Matrix pp. 52.3-25 and 52.3-26.
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FAC 2005-30 FILING INSTRUCTIONS

NOoTE: The FAR is now segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, "15.1-1" is page one of
Subpart 15.1.

Remove Pages Insert Pages
1.1-7 and 1.1-8 1.1-7 and 1.1-8
15.1-1 and 15.1-2 15.1-1 and 15.1-2
Matrix Matrix

pp. 52.3-25 and 52.3-26 pp. 52.3-25 and

52.3-26
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FAC 2005-30 JANUARY 15, 2009

SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.109

final anticipated dollar value of the action, including the dollar
value of all options. Ifthe action establishes a maximum quan-
tity of supplies or services to be acquired or establishes a ceil-
ing price or establishes the final price to be based on future
events, the final anticipated dollar value must be the highest
final priced alternative to the Government, including the dol-
lar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or after
the effective date of the change;

(2) Contracting officers may, at their discretion, include
the FAR changes in solicitations issued before the effective
date, provided award of the resulting contract(s) occurs on or
after the effective date; and

(3) Contracting officers may, at their discretion, include
the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.

1.109 Statutory acquisition—related dollar thresholds—
adjustment for inflation.

(a) 41 U.S.C. 431a requires that the FAR Council periodi-
cally adjust all statutory acquisition-related dollar thresholds
in the FAR for inflation, except as provided in paragraph (c)
of this section. This adjustment is calculated every 5 years,
starting in October 2005, using the Consumer Price Index
(CPI) for all-urban consumers, and supersedes the applicabil-
ity of any other provision of law that provides for the adjust-
ment of such acquisition-related dollar thresholds.

(b) The statute defines an acquisition-related dollar thresh-
old as a dollar threshold that is specified in law as a factor in
defining the scope of the applicability of a policy, procedure,
requirement, or restriction provided in that law to the procure-
ment of supplies or services by an executive agency, as deter-
mined by the FAR Council.

(c) The statute does not permit escalation of acquisition-
related dollar thresholds established by the Davis-Bacon Act
(40 U.S.C. 3141 through 3144, 3146, and 3147), the Service
Contract Act of 1965 (41 U.S.C. 351, et seq.) , or the United
States Trade Representative pursuant to the authority of the
Trade Agreements Act of 1979 (19 U.S.C. 2511, et seq).

(d) A matrix showing calculation of the most recent esca-
lation adjustments of statutory acquisition-related dollar
thresholds is available via the Internet at http:/
acquisition.gov/far/facsframe.html.



http://acquisition.gov/far/facsframe.html
http://acquisition.gov/far/facsframe.html
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+1574+51++%2840%29%20%20AND%20%28%2840%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+1727+50++%2819%29%20%20AND%20%28%2819%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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SUBPART 15.1—SOURCE SELECTION PROCESSES AND TECHNIQUES

15.101-2

15.000 Scope of part.

This part prescribes policies and procedures governing
competitive and noncompetitive negotiated acquisitions. A
contract awarded using other than sealed bidding procedures
is a negotiated contract (see 14.101).

15.001 Definitions.

As used in this part—

“Deficiency” is a material failure of a proposal to meet a
Government requirement or a combination of significant
weaknesses in a proposal that increases the risk of unsuccess-
ful contract performance to an unacceptable level.

“Proposal modification” is a change made to a proposal
before the solicitation closing date and time, or made in
response to an amendment, or made to correct a mistake at any
time before award.

“Proposal revision” is a change to a proposal made after the
solicitation closing date, at the request of or as allowed by a
contracting officer, as the result of negotiations.

“Weakness” means a flaw in the proposal that increases the
risk of unsuccessful contract performance. A “significant
weakness” in the proposal is a flaw that appreciably increases
the risk of unsuccessful contract performance.

15.002 Types of negotiated acquisition.

(a) Sole source acquisitions. When contracting in a sole
source environment, the request for proposals (RFP) should
be tailored to remove unnecessary information and require-
ments; e.g., evaluation criteria and voluminous proposal prep-
aration instructions.

(b) Competitive acquisitions. When contracting in a com-
petitive environment, the procedures of this part are intended
to minimize the complexity of the solicitation, the evaluation,
and the source selection decision, while maintaining a process
designed to foster an impartial and comprehensive evaluation
of offerors’ proposals, leading to selection of the proposal rep-
resenting the best value to the Government (see 2.101).

Subpart 15.1—Source Selection Processes
and Techniques

15.100 Scope of subpart.

This subpart describes some of the acquisition processes
and techniques that may be used to design competitive acqui-
sition strategies suitable for the specific circumstances of the
acquisition.

15.101 Best value continuum.

An agency can obtain best value in negotiated acquisitions
by using any one or a combination of source selection
approaches. In different types of acquisitions, the relative
importance of cost or price may vary. For example, in acqui-
sitions where the requirement is clearly definable and the risk

of unsuccessful contract performance is minimal, cost or price
may play a dominant role in source selection. The less defin-
itive the requirement, the more development work required, or
the greater the performance risk, the more technical or past
performance considerations may play a dominant role in
source selection.

15.101-1 Tradeoff process.

(a) A tradeoff process is appropriate when it may be in the
best interest of the Government to consider award to other
than the lowest priced offeror or other than the highest tech-
nically rated offeror.

(b) When using a tradeoff process, the following apply:

(1) All evaluation factors and significant subfactors that
will affect contract award and their relative importance shall
be clearly stated in the solicitation; and

(2) The solicitation shall state whether all evaluation
factors other than cost or price, when combined, are signifi-
cantly more important than, approximately equal to, or signif-
icantly less important than cost or price.

(c) This process permits tradeoffs among cost or price and
non-cost factors and allows the Government to accept other
than the lowest priced proposal. The perceived benefits of the
higher priced proposal shall merit the additional cost, and the
rationale for tradeoffs must be documented in the file in accor-
dance with 15.406.

15.101-2 Lowest price technically acceptable source
selection process.

(a) The lowest price technically acceptable source selec-
tion process is appropriate when best value is expected to
result from selection of the technically acceptable proposal
with the lowest evaluated price.

(b) When using the lowest price technically acceptable
process, the following apply:

(1) The evaluation factors and significant subfactors
that establish the requirements of acceptability shall be set
forth in the solicitation. Solicitations shall specify that award
will be made on the basis of the lowest evaluated price of pro-
posals meeting or exceeding the acceptability standards for
non-cost factors. If the contracting officer documents the file
pursuant to 15.304(c)(3)(iii), past performance need not be an
evaluation factor in lowest price technically acceptable source
selections. If the contracting officer elects to consider past
performance as an evaluation factor, it shall be evaluated in
accordance with 15.305. However, the comparative assess-
ment in 15.305(a)(2)(i) does not apply. If the contracting
officer determines that a small business’ past performance is
not acceptable, the matter shall be referred to the Small Busi-
ness Administration for a Certificate of Competency determi-
nation, in accordance with the procedures contained in
Subpart 19.6 and 15 U.S.C. 637(b)(7)).

(2) Tradeoffs are not permitted.

15.1-1
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15.102

FEDERAL ACQUISITION REGULATION

(3) Proposals are evaluated for acceptability but not
ranked using the non-cost/price factors.
(4) Exchanges may occur (see 15.306).

15.102 Oral presentations.

(a) Oral presentations by offerors as requested by the Gov-
ernment may substitute for, or augment, written information.
Use of oral presentations as a substitute for portions of a pro-
posal can be effective in streamlining the source selection pro-
cess. Oral presentations may occur at any time in the
acquisition process, and are subject to the same restrictions as
written information, regarding timing (see 15.208) and con-
tent (see 15.306). Oral presentations provide an opportunity
for dialogue among the parties. Pre-recorded videotaped pre-
sentations that lack real-time interactive dialogue are not con-
sidered oral presentations for the purposes of this section,
although they may be included in offeror submissions, when
appropriate.

(b) The solicitation may require each offeror to submit part
of'its proposal through oral presentations. However, represen-
tations and certifications shall be submitted as required in the
FAR provisions at 52.204-8(c) or 52.212-3(b), and a signed
offer sheet (including any exceptions to the Government’s
terms and conditions) shall be submitted in writing.

(c) Information pertaining to areas such as an offeror’s
capability, past performance, work plans or approaches, staft-
ing resources, transition plans, or sample tasks (or other types
of tests) may be suitable for oral presentations. In deciding
what information to obtain through an oral presentation, con-
sider the following:

(1) The Government’s ability to adequately evaluate the
information;

(2) The need to incorporate any information into the
resultant contract;

(3) The impact on the efficiency of the acquisition; and

(4) The impact (including cost) on small businesses. In
considering the costs of oral presentations, contracting offic-

15.1-2

ers should also consider alternatives to on-site oral presenta-
tions (e.g., teleconferencing, video teleconferencing).

(d) When oral presentations are required, the solicitation
shall provide offerors with sufficient information to prepare
them. Accordingly, the solicitation may describe—

(1) The types of information to be presented orally and
the associated evaluation factors that will be used;

(2) The qualifications for personnel that will be required
to provide the oral presentation(s);

(3) The requirements for, and any limitations and/or
prohibitions on, the use of written material or other media to
supplement the oral presentations;

(4) The location, date, and time for the oral
presentations;

(5) The restrictions governing the time permitted for
each oral presentation; and

(6) The scope and content of exchanges that may occur
between the Government’s participants and the offeror’s rep-
resentatives as part of the oral presentations, including
whether or not discussions (see 15.306(d)) will be permitted
during oral presentations.

(e) The contracting officer shall maintain a record of oral
presentations to document what the Government relied upon
in making the source selection decision. The method and level
of detail of the record (e.g., videotaping, audio tape recording,
written record, Government notes, copies of offeror briefing
slides or presentation notes) shall be at the discretion of the
source selection authority. A copy of the record placed in the
file may be provided to the offeror.

(f) When an oral presentation includes information that the
parties intend to include in the contract as material terms or
conditions, the information shall be put in writing. Incorpora-
tion by reference of oral statements is not permitted.

(g) If, during an oral presentation, the Government con-
ducts discussions (see 15.306(d)), the Government must com-
ply with 15.306 and 15.307.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
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52.237-11 Accepting and Dispensing of |37.116-2 C |Yes| | A A A A A A A A A
$1 Coin.
52.239-1 Privacy or Security 39.107 C |Yes| | AlA|IA]A|A|A A Al A A A
Safeguards. (See Note 4.)
52.241-1 Electric Service Territory 41.501(b) P | No| K Al A
Compliance Representation.
52.241-2 Order of Precedence— 41.501(c)(1) C |Yes| | O | R
Utilities.
52.241-3 Scope of Duration of Contract. |41.501(c)(2) C | No| | O | R
52.241-4 Change in Class of Service. 41.501(c)(3) C |Yes| | O | R
52.241-5 Contractor’s Facilities. 41.501(c)(4) C |Yes| | O | R
52.241-6 Service Provisions. 41.501(c)(5) C | No| | O | R
52.241-7 Change in Rates or Terms and |41.501(d)(1) C | No| | O| A
Conditions of Service for Regulated
Services.
52.241-8 Change in Rates or Terms and |41.501(d)(2) C | No| | O| A
Conditions of Service for Unregulated
Services.
52.241-9 Connection Charge. 41.501(d)(3) C [No| | Ol A
Alternate I 41.501(d)(3) C [No| | Ol A
52.241-10 Termination Liability. 41.501(d)(4) C [No| | Ol A
52.241-11 Multiple Service Locations.  |41.501(d)(5) C |Yes| | Ol A
52.241-12 Nonrefundable, Nonrecurring |41.501(d)(6) C [No| | Ol A
Service Charge.
52.241-13 Capital Credits. 41.501(d)(7) C [No| | Ol A
52.242-1 Notice of Intent to Disallow  |42.802 C |[Yes| | A|/R|A|IR|IA|IR|IA|IR|A|JA|A|JA|A|R|A]|A A
Costs.
52.242-2 Production Progress Reports. [42.1107(a) C |Yes| | AlA|A|A|A|A A A A A
52.242-3 Penalties for Unallowable 42.709-6 C |Yes| | A A A A A A A A A A A
Costs.
52.242-4 Certification of Final Indirect |42.703-2(f) C |Yes| | A A A A A A A A A A A
Costs.
52.242-13 Bankruptcy. 42.903 C |[Yes| | AlA|A|A|A|IA|]A|IA|]A|IA|IA|IA]A|IA|A]A|O|R
52.242-14 Suspension of Work. 42.1305(a) C |Yes A A A
52.242-15 Stop-Work Order. 42.1305(b)(1) Cl|Yes| F|]O|O|O|O|O]|O O 0}
Alternate [ 42.1305(b)(2) C |Yes| F (6] (6] (6] O
52.242-17 Government Delay of Work. [42.1305(c) C |Yes| F A (0] A A
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52.243-1 Changes—Fixed Price. 43.205(a)(1) C |Yes| | R R A A
Alternate I 43.205(a)(2) C |Yes| | A A A
Alternate I1 43.205(a)(3) C |Yes| | A A
Alternate I11 43.205(a)(4) C |Yes| | A A
Alternate IV 43.205(a)(5) C |Yes| | Al A
Alternate V 43.205(a)(6) C |Yes| | (0] (0]

52.243-2 Changes—Cost 43.205(b)(1) C |Yes| | R
Reimbursement.

Alternate I 43.205(b)(2) C |Yes| | A

Alternate I1 43.205(b)(3) C |Yes| | A

Alternate 11T 43.205(b)(4) C |Yes| | A
Alternate V 43.205(b)(6) C |Yes| | (0]

52.243-3 Changes—Time-and-Materials |43.205(c) C |Yes| | R
or Labor-Hours.

52.243-4 Changes. 43.205(d) C |Yes| | A R

52.243-5 Changes and Changed 43.205(e) C |Yes| | A A
Conditions.

52.243-6 Change Order Accounting. 43.205(f) C |Yes| | oOj|O0O|O0]|O (0]

52.243-7 Notification of Changes. 43.107 C |Yes| | A A A A A A A A A A A A A A A A A (0]

52.244-2 Subcontracts. (See Note 1.) 44.204(a)(1) C |Yes| | A A A A A A A A A A A A A A A A A
Alternate I (See Note 1.) 44.204(a)(2) C |Yes| | A A A A A A A A A A A A

52.244-4 Subcontractors and Outside 44.204(b) C |Yes| | A
Associates and Consultants
(Architect-Engineer Services).

52.244-5 Competition in Subcontracting. |44.204(c) C |Yes| | AlA|A]|A|]A|A A A A|lA]|A A A

52.244-6 Subcontracts for Commercial |44.403 C |Yes| | RIR|IR|R|IR|RIR|IR|IR|IR|IR|R|IR|R|R|R|R]JR
Items.

52.245-1 Government Property. 45.107(a) C |Yes| | A A A A A A A A A A A A A A A A A A
Alternate [ 45.107(a)(2) A|lA|A|AIA|A|A|A|AIA|IA|A| A AA|AIAIA
Alternate 11 45.107(a)(3) A|lA|A|AIA|A|A|A|AIA|IA|A| A AA|AIAIA

52.245-2 Government Property 45.107(b) C |Yes| | A|lA|lA|AIA|IA|IA|A|AIA|IA|A| A AA|AIAIA
Installation Operation Services.

52.245-9 Use and Charges. 45.107(c) C |Yes| | AlAIAIAIAIAIAIAIAIAIA|IA]AAAAIAIA

52.246-1 Contractor Inspection 46.301 C |Yes A
Requirements.

52.246-2 Inspection of Supplies— 46.302 C |Yes| E | A A A A A (0]
Fixed-Price.

Alternate I 46.302 C |Yes| E A A A A
Alternate I1 46.302 C |Yes| E A A A
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SUBPART 2.1—DEFINITIONS

2.101

(4) This definition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business Partner Network (BPN)” means an integrated
electronic infrastructure the Government uses to manage
(i.e., collect, validate, access and maintain) the information it
needs to transact business with its contractors. The BPN is
located at http.//www.bpn.gov.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into
segments.

“Central Contractor Registration (CCR) database” means
the primary Government repository for contractor informa-
tion required for the conduct of business with the
Government.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’s consent.

“Chief Acquisition Officer” means an executive level
acquisition official responsible for agency performance of
acquisition activities and acquisition programs created pursu-
ant to the Services Acquisition Reform Act of 2003, Section
1421 of Public Law 108-136.

“Chief of mission” means the principal officer in charge of
a diplomatic mission of the United States or of a United States
office abroad which is designated by the Secretary of State as
diplomatic in nature, including any individual assigned under
section 502(c) of the Foreign Service Act of 1980 (Public Law
96-465) to be temporarily in charge of such a mission or
office.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or inter-
pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contract-
ing officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a

classified contract even though the contract document itself is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(1)) Is owned by, is produced by or for, or is under the
control of the United States Government; or

(i1) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Combatant commander” means the commander of a uni-
fied or specified combatant command established in accor-
dance with 10 U.S.C. 161.

“Commercial component” means any component that is a
commercial item.

“Commercial computer software” means any computer
software that is a commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(i) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(i) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the com-
parative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
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a type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(1) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(i1) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions. For purposes of these
services—

(1) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(i) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Commercially available off-the-shelf (COTS)” item—

(1) Means any item of supply (including construction
material) that is—

(1) A commercial item (as defined in paragraph (1) of
the definition in this section);

(i1) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;

2.1-4

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer database” or “database” means a collection of
recorded information in a form capable of, and for the purpose
of, being stored in, processed, and operated on by a computer.
The term does not include computer software.

“Computer software” —(1) Means (i) Computer pro-
grams that comprise a series of instructions, rules, routines, or
statements, regardless of the media in which recorded, that
allow or cause a computer to perform a specific operation or
series of operations; and

(i) Recorded information comprising source code
listings, design details, algorithms, processes, flow charts,
formulas, and related material that would enable the computer
program to be produced, created, or compiled.

(2) Does not include computer databases or computer
software documentation.

“Computer software documentation” means owner’s man-
uals, user’s manuals, installation instructions, operating
instructions, and other similar items, regardless of storage
medium, that explain the capabilities of the computer soft-
ware or provide instructions for using the software.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property.

“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C.,
Chapter 15 of 10 U.S.C., or any other provision of law during
a war or during a national emergency declared by the Presi-
dent or Congress.
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SUBPART 3.5—OTHER IMPROPER BUSINESS PRACTICES

3.502-2

Subpart 3.5—Other Improper Business
Practices

3.501 Buying-in.

3.501-1 Definition.
“Buying-in,” as used in this section, means submitting an

offer below anticipated costs, expecting to—

(1) Increase the contract amount after award
(e.g., through unnecessary or excessively priced change
orders); or

(2) Receive follow-on contracts at artificially high
prices to recover losses incurred on the buy-in contract.

3.501-2 General.

(a) Buying-in may decrease competition or result in poor
contract performance. The contracting officer must take
appropriate action to ensure buying-in losses are not recov-
ered by the contractor through the pricing of—

(1) Change orders; or
(2) Follow-on contracts subject to cost analysis.

(b) The Government should minimize the opportunity for
buying-in by seeking a price commitment covering as much
of the entire program concerned as is practical by using—

(1) Multiyear contracting, with a requirement in the
solicitation that a price be submitted only for the total multi-
year quantity; or

(2) Priced options for additional quantities that, together
with the firm contract quantity, equal the program require-
ments (see Subpart 17.2).

(c) Other safeguards are available to the contracting officer
to preclude recovery of buying-in losses (e.g., amortization of
nonrecurring costs (see 15.408, Table 15-2, paragraph A,
column (2) under “Formats for Submission of Line Item Sum-
maries”) and treatment of unreasonable price quotations (see
15.405).

3.502 Subcontractor kickbacks.

3.502-1 Definitions.
As used in this section—

“Kickback” means any money, fee, commission, credit,
gift, gratuity, thing of value, or compensation of any kind
which is provided, directly or indirectly, to any prime contrac-
tor, prime contractor employee, subcontractor, or subcontrac-
tor employee for the purpose of improperly obtaining or
rewarding favorable treatment in connection with a prime
contract or in connection with a subcontract relating to a prime
contract.

“Person” means a corporation, partnership, business asso-
ciation of any kind, trust, joint-stock company, or individual.

“Prime contract” means a contract or contractual action
entered into by the United States for the purpose of obtaining
supplies, materials, equipment, or services of any kind.

“Prime Contractor” means a person who has entered into
a prime contract with the United States.

“Prime Contractor employee” means any officer, partner,
employee, or agent of a prime contractor.

“Subcontract” means a contract or contractual action
entered into by a prime contractor or subcontractor for the pur-
pose of obtaining supplies, materials, equipment, or services
of any kind under a prime contract.

“Subcontractor” (1) means any person, other than the
prime contractor, who offers to furnish or furnishes any sup-
plies, materials, equipment, or services of any kind under a
prime contract or a subcontract entered into in connection
with such prime contract; and (2) includes any person who
offers to furnish or furnishes general supplies to the prime
contractor or a higher tier subcontractor.

3.502-2 Subcontractor kickbacks.

The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) was
passed to deter subcontractors from making payments and
contractors from accepting payments for the purpose of
improperly obtaining or rewarding favorable treatment in
connection with a prime contract or a subcontract relating to
a prime contract. The Act—

(a) Prohibits any person from—

(1) Providing, attempting to provide, or offering to pro-
vide any kickback;

(2) Soliciting, accepting, or attempting to accept any
kickback; or

(3) Including, directly or indirectly, the amount of any
kickback in the contract price charged by a subcontractor to a
prime contractor or a higher tier subcontractor or in the con-
tract price charged by a prime contractor to the United States.

(b) Imposes criminal penalties on any person who know-
ingly and willfully engages in the prohibited conduct
addressed in paragraph (a) of this subsection.

(c) Provides for the recovery of civil penalties by the
United States from any person who knowingly engages in
such prohibited conduct and from any person whose
employee, subcontractor, or subcontractor employee pro-
vides, accepts, or charges a kickback.

(d) Provides that—

(1) The contracting officer may offset the amount of a
kickback against monies owed by the United States to the
prime contractor under the prime contract to which such kick-
back relates;

(2) The contracting officer may direct a prime contrac-
tor to withhold from any sums owed to a subcontractor under
a subcontract of the prime contract the amount of any kick-
back which was or may be offset against the prime contractor
under paragraph (d)(1) of this subsection; and

(FAC 2005-13)  3.5-1


http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

FAC 2005-30 FEBRUARY 17, 2009

3.502-3

FEDERAL ACQUISITION REGULATION

(3) An offset under paragraph (d)(1) or a direction
under paragraph (d)(2) of this subsection is a claim by the
Government for the purposes of the Contract Disputes Act
of 1978.

(e) Authorizes contracting officers to order that sums with-
held under paragraph (d)(2) of this subsection be paid to the
contracting agency, or if the sum has already been offset
against the prime contractor, that it be retained by the prime
contractor.

(f) Requires the prime contractor to notify the contracting
officer when the withholding under paragraph (d)(2) of this
subsection has been accomplished unless the amount withheld
has been paid to the Government.

(g) Requires a prime contractor or subcontractor to report
in writing to the inspector general of the contracting agency,
the head of the contracting agency if the agency does not have
an inspector general, or the Department of Justice any possi-
ble violation of the Act when the prime contractor or subcon-
tractor has reasonable grounds to believe such violation may
have occurred.

(h) Provides that, for the purpose of ascertaining whether
there has been a violation of the Act with respect to any prime
contract, the Government Accountability Office and the
inspector general of the contracting agency, or a representa-
tive of such contracting agency designated by the head of the
agency if the agency does not have an inspector general, shall
have access to and may inspect the facilities and audit the
books and records, including any electronic data or records, of
any prime contractor or subcontractor under a prime contract
awarded by such agency.

(i) Requires each contracting agency to include in each
prime contract exceeding $100,000 for other than commercial
items (see Part 12), a requirement that the prime contractor
shall—

(1) Have in place and follow reasonable procedures
designed to prevent and detect violations of the Act in its own
operations and direct business relationships (e.g., company
ethics rules prohibiting kickbacks by employees, agents, or
subcontractors; education programs for new employees and
subcontractors, explaining policies about kickbacks, related
company procedures and the consequences of detection; pro-

3.5-2

curement procedures to minimize the opportunity for kick-
backs; audit procedures designed to detect kickbacks;
periodic surveys of subcontractors to elicit information about
kickbacks; procedures to report kickbacks to law enforcement
officials; annual declarations by employees of gifts or gratu-
ities received from subcontractors; annual employee declara-
tions that they have violated no company ethics rules;
personnel practices that document unethical or illegal behav-
ior and make such information available to prospective
employers); and

(2) Cooperate fully with any Federal agency investigat-
ing a possible violation of the Act.

(j) Notwithstanding paragraph (i) of this subsection, a
prime contractor shall cooperate fully with any Federal gov-
ernment agency investigating a violation of Section 3 of the
Anti-Kickback Act of 1986 (41 U.S.C. 51-58).

3.502-3 Contract clause.

The contracting officer shall insert the clause at 52.203-7,
Anti-Kickback Procedures, in solicitations and contracts
exceeding the simplified acquisition threshold, other than
those for commercial items (see Part 12).

3.503 Unreasonable restrictions on subcontractor sales.

3.503-1 Policy.

10 U.S.C. 2402 and 41 U.S.C. 253g require that subcon-
tractors not be unreasonably precluded from making direct
sales to the Government of any supplies or services made or
furnished under a contract. However, this does not preclude
contractors from asserting rights that are otherwise authorized
by law or regulation.

3.503-2 Contract clause.

The contracting officer shall insert the clause at 52.203-6,
Restrictions on Subcontractor Sales to the Government, in
solicitations and contracts exceeding the simplified acquisi-
tion threshold, except when contracts are for the acquisition of
commercially available off-the-shelf items. For the acquisi-
tion of commercial items, the contracting officer shall use the
clause with its Alternate I.
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4.603

Subpart 4.6—Contract Reporting

4.600 Scope of subpart.
This subpart prescribes uniform reporting requirements for
the Federal Procurement Data System (FPDS).

4.601 Definitions.

As used in this subpart—

“Assisted acquisition” means a contract, delivery or task
order awarded by a servicing agency on behalf of a requesting
agency. The agency providing the assistance may also admin-
ister the contract action.

“Contract action” means any oral or written action that
results in the purchase, rent, or lease of supplies or equipment,
services, or construction using appropriated dollars over the
micro-purchase threshold, or modifications to these actions
regardless of dollar value. Contract action does not include
grants, cooperative agreements, other transactions, real prop-
erty leases, requisitions from Federal stock, training authori-
zations, or other non-FAR based transactions.

“Contract action report (CAR)” means contract action
data required to be entered into the Federal Procurement Data
System (FPDS).

“Definitive contract” means any contract that must be
reported to FPDS other than an indefinite delivery vehicle.
This definition is only for FPDS, and is not intended to apply
to Part 16.

“Direct acquisition” means an order awarded directly by
the requesting agency against the servicing agency’s contract.
In a direct acquisition, the servicing agency awards and
administers the contract but does not participate in the place-
ment of an order.

“Entitlement program” means a Federal program that
guarantees a certain level of benefits to persons or other enti-
ties who meet requirements set by law, such as Social Secu-
rity, farm price supports, or unemployment benefits.

“Generic DUNS number” means a DUNS number
assigned to a category of vendors not specific to any individ-
ual or entity.

“Indefinite delivery vehicle (IDV)” means an indefinite
| delivery contract or agreement that has one or more of the fol-
lowing clauses:

(1) 52.216-18, Ordering.

(2) 52.216-19, Order Limitations.

(3) 52.216-20, Definite Quantity.

(4) 52.216-21, Requirements.

(5) 52.216-22, Indefinite Quantity.

(6) Any other clause allowing ordering.

“Requesting agency” means the agency that has the
requirement for an interagency acquisition.

“Servicing agency” means the agency that will conduct an
assisted acquisition on behalf of the requesting agency.

4.602 General.

(a) The FPDS provides a comprehensive web-based tool
for agencies to report contract actions. The resulting data pro-
vides—

(1) A basis for recurring and special reports to the Pres-
ident, the Congress, the Government Accountability Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the effect of
Federal contracting on the Nation’s economy and the extent to
which small, veteran-owned small, service-disabled veteran-
owned small, HUBZone small, small disadvantaged, women-
owned small business concerns, and AbilityOne nonprofit
agencies operating under the Javits-Wagner-O’Day Act, are
sharing in Federal contracts; and

(3) A means of measuring and assessing the effect of
other policy and management initiatives (e.g., performance
based acquisitions and competition).

(b) FPDS does not provide reports for certain acquisition
information used in the award of a contract action (e.g., sub-
contracting data, funding data, or accounting data).

(c) The FPDS Web site, https://www.fpds.gov, provides
instructions for submitting data. It also provides—

(1) A complete list of departments, agencies, and other
entities that submit data to the FPDS;

(2) Technical and end-user guidance;

(3) A computer-based tutorial; and

(4) Information concerning reports not generated in
FPDS.

4.603 Policy.

(a) In accordance with the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. No. 109-282), all Fed-
eral award data must be publicly accessible.

(b) Except as provided in 4.606(a)(2), executive agencies
shall use FPDS to maintain publicly available information
about all contract actions exceeding the micro-purchase
threshold, and any modifications to those actions that change
previously reported contract action report data, regardless of
dollar value.

(c) Agencies awarding assisted acquisitions or direct
acquisitions must report these actions and identify the Fund-
ing Agency Code from the applicable agency codes main-
tained by the National Institute of Standards and Technology
(NIST) using NIST Special Publication 800-87, “Codes for
the Identification of Federal and Federally Assisted Organi-
zations,” at http.//csrc.nist.gov/publications/nistpubs/800-87/
sp800-87-Final.pdf.

(d) Agencies exempt from the FAR are encouraged to
report contract actions in FPDS.

(e) Agencies awarding contract actions with a mix of
appropriated and nonappropriated funding shall only report
the full appropriated portion of the contract action in FPDS.

4.6-1
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4.604 Responsibilities.

(a) The Senior Procurement Executive in coordination
with the head of the contracting activity is responsible for
developing and monitoring a process to ensure timely and
accurate reporting of contractual actions to FPDS.

(b)(1) The responsibility for the submission and accuracy
of the individual contract action report (CAR) resides with the
contracting officer who awarded the contract action.

(2) When a contract writing system is integrated with
FPDS, the CAR must be confirmed for accuracy prior to
release of the contract award.

(3) When a contract writing system is not integrated
with FPDS, the CAR must be submitted to FPDS within three
business days after contract award.

(4) For any action awarded in accordance with FAR
6.302-2 or pursuant to any of the authorities listed at FAR
Subpart 18.2, the CAR must be submitted to FPDS within 30
days after contract award.

(5) When the contracting office receives written notifi-
cation that a contractor has changed its size status in accor-
dance with the clause at 52.219-28, Post-Award Small
Business Program Rerepresentation, the contracting officer
must submit a modification contract action report to ensure
that the updated size status is entered in FPDS-NG.

(c) The chief acquisition officer of each agency required to
report its contract actions must submit to the General Services
Administration (GSA), in accordance with FPDS guidance,
by January 5, an annual certification of whether, and to what
degree, agency CAR data for the preceding fiscal year is com-
plete and accurate.

4.605 Procedures.

(a) Procurement Instrument Identifier (PIID). Agencies
must have in place a process that ensures that each PIID
reported to FPDS is unique, Governmentwide, and will
remain so for at least 20 years from the date of contract award.
Agencies must submit their proposed identifier format to the
FPDS Program Management Office, which maintains a regis-
try of the agency unique identifiers on the FPDS website, and
must validate their use in all transactions. The PIID shall con-
sist of alpha characters in the first positions to indicate the
agency, followed by alphanumeric characters identifying
bureaus, offices, or other administrative subdivisions. Other
pertinent PIID instructions can be found at https:/
www.fpds.gov.

(b) Data Universal Numbering System (DUNS). The con-
tracting officer must identify and report a DUNS number
(Contractor Identification Number) for the successful offeror
on a contract action. The DUNS number reported must iden-
tify the successful offeror’s name and address as stated in the
offer and resultant contract, and as registered in the Central
Contractor Registration (CCR) database in accordance with
the clause at 52.204-7, Central Contractor Registration. The
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contracting officer must ask the offeror to provide its DUNS
number by using either the provision at 52.204-6, Data Uni-
versal Numbering System (DUNS) Number, the clause at
52.204-7, Central Contractor Registration, or the provision at
52.212-1, Instructions to Offerors—Commercial Items.

(1) Notwithstanding the inclusion of the provision at
52.204-6 in the associated solicitation or except as provided
in paragraph (b)(2) of this section, the contracting officer shall
use one of the generic DUNS numbers identified in CCR to
report corresponding contract actions if the contract action
is—

(1) With contractors located outside the United States
and its outlying areas as defined in 2.101 who do not have a
DUNS number, and the contracting officer determines it is
impractical to obtain a DUNS number;

(i) With students who do not have DUNS numbers;

(ii1) With dependents of veterans, Foreign Service
Officers, and military members assigned overseas who do not
have DUNS numbers; or

(iv) For classified or national security.

(2) In accordance with agency procedures, authorized
generic DUNS numbers found at https.//www.fpds.gov may
be used to report contract actions when—

(i) Specific public identification of the contracted
party could endanger the mission, contractor, or recipients of
the acquired goods or services; or

(i1) The agency determines it is impractical to obtain
a DUNS number.

4.606 Reporting Data.

(a) Actions required to be reported to FPDS. (1) As a
minimum, agencies must report the following contract actions
over the micro-purchase threshold, regardless of solicitation
process used, and agencies must report any modification to
these contract actions that change previously reported con-
tract action data, regardless of dollar value:

(i) Definitive contracts, including purchase orders
and imprest fund buys over the micro-purchase threshold
awarded by a contracting officer.

(i) Indefinite delivery vehicle (identified as an
“IDV” in FPDS). Examples of IDVs include the following:

(A) Task and Delivery Order Contracts (see
Subpart 16.5), including—
(1) Government-wide acquisition contracts.
(2) Multi-agency contracts.
(B) GSA Federal supply schedules.
(C) Blanket Purchase Agreements (see 13.303).
(D) Basic Ordering Agreements (see 16.703).
(E) Any other agreement or contract against
which individual orders or purchases may be placed.

(iii) All calls and orders awarded under the indefinite
delivery vehicles identified in paragraph (a)(1)(ii) of this sec-
tion.
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Subpart 4.12—Representations and
Certifications

4.1200 Scope.

This subpart prescribes policies and procedures for requir-
ing submission and maintenance of representations and certi-
fications via the Online Representations and Certifications
Application (ORCA) to—

(a) Eliminate the administrative burden for contractors of
submitting the same information to various contracting
offices; and

(b) Establish a common source for this information to pro-
curement offices across the Government.

4.1201 Policy.

(a) Prospective contractors shall complete electronic
annual representations and certifications at /http://
orca.bpn.gov in conjunction with required registration in the
Central Contractor Registration (CCR) database (see
FAR 4.1102).

(b)(1) Prospective contractors shall update the representa-
tions and certifications submitted to ORCA as necessary, but
at least annually, to ensure they are kept current, accurate, and
complete. The representations and certifications are effective
until one year from date of submission or update to ORCA.

(2) When the conditions in paragraph (b) of the clause
at 52.219-28, Post-Award Small Business Program Rerepre-
sentation, apply, contractors that represented they were small
businesses prior to award of a contract must update the repre-
sentations and certifications in ORCA as directed by the
clause. Contractors that represented they were other than
small businesses prior to award of a contract may update the
representations and certifications in ORCA as directed by the
clause, if their size status has changed since contract award.

(c) Data in ORCA is archived and is electronically retriev-
able. Therefore, when a prospective contractor has completed
representations and certifications electronically via ORCA,
the contracting officer must reference the date of ORCA ver-
ification in the contract file, or include a paper copy of the
electronically-submitted representations and certifications in
the file. Either of these actions satisfies contract file documen-
tation requirements of 4.803(a)(11). However, if an offeror
identifies changes to ORCA data pursuant to the FAR provi-
sions at 52.204-8(d) or 52.212-3(b), the contracting officer
must include a copy of the changes in the contract file.

4.1202 Solicitation provision and contract clause.

Except for commercial item solicitations issued under
FAR Part 12, insert in solicitations the provision at 52.204-8,
Annual Representations and Certifications. The contracting
officer shall check the applicable provisions at
52.204-8(c)(2). When the clause at 52.204-7, Central Con-

* * *

tractor Registration, is included in the solicitation, do not
include the following representations and certifications:

(a) 52.203-2, Certificate of Independent
Determination.

(b) 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.

(c) 52.204-3, Taxpayer Identification.

(d) 52.204-5, Women-Owned Business (Other Than Small
Business).

(e) 52.209-5, Certification Regarding Responsibility Mat-
ters.

(f) 52.214-14, Place of Performance—Sealed Bidding.

(g) 52.215-6, Place of Performance.

(h) 52.219-1, Small Business Program Representations
(Basic & Alternate I).

(1) 52.219-2, Equal Low Bids.

(§) 52.219-19, Small Business Concern Representation for
the Small Business Competitiveness Demonstration Program.

(k) 52.219-21, Small Business Size Representation for Tar-
geted Industry Categories Under the Small Business Compet-
itiveness Demonstration Program.

(1) 52.219-22, Small Disadvantaged Business Status (Basic
& Alternate I).

(m) 52.222-18, Certification Regarding Knowledge of
Child Labor for Listed End Products.

(n) 52.222-22, Previous Contracts and Compliance
Reports.

(0) 52.222-25, Affirmative Action Compliance.

(p) 52.222-38, Compliance with Veterans’ Employment
Reporting Requirements.

(q) 52.222-48, Exemption from Application of the Service
Contract Act to Contracts for Maintenance, Calibration, or
Repair of Certain Equipment Certification.

(r) 52.222-52, Exemption from Application of the Service
Contract Act to Contracts for Certain Services—Certification.

(s) 52.223-1, Biobased Product Certification.

(t) 52.223-4, Recovered Material Certification.

(u) 52.223-9, Estimate of Percentage of Recovered Mate-
rial Content for EPA-Designated Items (Alternate I only).

(v) 52.223-13, Certification of Toxic Chemical Release
Reporting.

(w) 52.225-2, Buy American Act Certificate.

(x) 52.225-4, Buy American Act—Free Trade Agree-
ments—Israeli Trade Act Certificate (Basic, Alternate I & II).

(y) 52.225-6, Trade Agreements Certificate.

(z) 52.225-20, Prohibition on Conducting Restricted Busi-
ness Operations in Sudan—Certification.

(aa) 52.226-2, Historically Black College or University
and Minority Institution Representation.

(bb) 52.227-6, Royalty Information (Basic & Alternate I).

(cc) 52.227-15, Representation of Limited Rights Data and
Restricted Computer Software.

Price

k k k
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5.303

Subpart 5.3—Synopses of Contract Awards

5.301 General.

(a) Except for contract actions described in paragraph (b)
of this section and as provided in 5.003, contracting officers
must synopsize through the GPE awards exceeding $25,000
that are—

(1) Covered by the World Trade Organization Govern-
ment Procurement Agreement or a Free Trade Agreement (see
Subpart 25.4); or

(2) Likely to result in the award of any subcontracts.
However, the dollar threshold is not a prohibition against pub-
licizing an award of a smaller amount when publicizing would
be advantageous to industry or to the Government.

(b) A notice is not required under paragraph (a) of this
section if—

(1) The notice would disclose the executive agency’s
needs and the disclosure of such needs would compromise the
national security;

(2) The award results from acceptance of an unsolicited
research proposal that demonstrates a unique and innovative
research concept and publication of any notice would disclose
the originality of thought or innovativeness of the proposed
research or would disclose proprietary information associated
with the proposal;

(3) The award results from a proposal submitted under
the Small Business Innovation Development Act of 1982
(Pub. L. 97-219);

(4) The contract action is an order placed under
Subpart 16.5;

(5) The award is made for perishable subsistence
supplies;

(6) The award is for utility services, other than telecom-
munications services, and only one source is available;

(7) The contract action—

(1) Is for an amount not greater than the simplified
acquisition threshold;

(i1) Was made through a means where access to the
notice of proposed contract action was provided through the
GPE; and

(iii) Permitted the public to respond to the solicita-
tion electronically; or

(8) The award is for the services of an expert to support
the Federal Government in any current or anticipated litiga-

tion or dispute pursuant to the exception to full and open com-
petition authorized at 6.302-3.

(c) With respect to acquisitions covered by the World Trade
Organization Government Procurement Agreement or a Free
Trade Agreement, contracting officers must submit synopses
in sufficient time to permit their publication in the GPE not
later than 60 days after award.

(d) Justifications for other than full and open competition
must be posted in accordance with 6.305.

5.302 Preparation and transmittal of synopses of awards.
Contracting officers shall transmit synopses of contract
awards in the same manner as prescribed in 5.207.

5.303 Announcement of contract awards.

(a) Public announcement. Contracting officers shall make
information available on awards over $3.5 million (unless
another dollar amount is specified in agency acquisition reg-
ulations) in sufficient time for the agency concerned to
announce it by 5 p.m. Washington, DC, time on the day of
award. Agencies shall not release information on awards
before the public release time of 5 p.m. Washington, DC time.
Contracts excluded from this reporting requirement include—

(1) Those placed with the Small Business Administra-
tion under Section 8(a) of the Small Business Act;

(2) Those placed with foreign firms when the place of
delivery or performance is outside the United States and its
outlying areas; and

(3) Those for which synopsis was exempted under
5.202(a)(1).

(b) Local announcement. Agencies may also release infor-
mation on contract awards to the local press or other media.
When local announcements are made for contract awards in
excess of the simplified acquisition threshold, they shall
include—

(1) For awards after sealed bidding, a statement that the
contract was awarded after competition by sealed bidding, the
number of offers solicited and received, and the basis for
selection (e.g., the lowest responsible bidder); or

(2) For awards after negotiation, the information pre-
scribed by 15.503(b), and after competitive negotiation (either
price or design competition), a statement to this effect, and in
general terms the basis for selection.

5.3-1
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SUBPART 5.4—RELEASE OF INFORMATION

5.405

Subpart 5.4—Release of Information

5.401 General.

(a) A high level of business security must be maintained in
order to preserve the integrity of the acquisition process.
When it is necessary to obtain information from potential con-
tractors and others outside the Government for use in prepar-
ing Government estimates, contracting officers shall ensure
that the information is not publicized or discussed with poten-
tial contractors.

(b) Contracting officers may make available maximum
information to the public, except information—

(1) On plans that would provide undue or discrimina-
tory advantage to private or personal interests;

(2) Received in confidence from an offeror;

(3) Otherwise requiring protection under Freedom of
Information Act (see Subpart 24.2) or Privacy Act (see
Subpart 24.1); or

(4) Pertaining to internal agency communications
(e.g., technical reviews, contracting authority or other rea-
sons, or recommendations referring thereto).

(c) This policy applies to all Government personnel who
participate directly or indirectly in any stage of the acquisition
cycle.

5.402 General public.

Contracting officers shall process requests for specific
information from the general public, including suppliers, in
accordance with Subpart 24.1 or 24.2, as appropriate.

5.403 Requests from Members of Congress.

Contracting officers shall give Members of Congress, upon
their request, detailed information regarding any particular
contract. When responsiveness would result in disclosure of
classified matter, business confidential information, or infor-
mation prejudicial to competitive acquisition, the contracting
officer shall refer the proposed reply, with full documentation,
to the agency head and inform the legislative liaison office of
the action.

5.404 Release of long-range acquisition estimates.

To assist industry planning and to locate additional sources
of supply, it may be desirable to publicize estimates of unclas-
sified long-range acquisition requirements. Estimates may be
publicized as far in advance as possible.

5.404-1 Release procedures.

(a) Application. The agency head, or a designee, may
release long-range acquisition estimates if the information
will—

(1) Assist industry in its planning and facilitate meeting
the acquisition requirements;

(2) Not encourage undesirable practices (e.g., attempts
to corner the market or hoard industrial materials); and

(3) Not indicate the existing or potential mobilization of
the industry as a whole.

(b) Conditions. The agency head shall ensure that—

(1) Classified information is released through existing
security channels in accordance with agency security
regulations;

(2) The information is publicized as widely as practica-
ble to all parties simultaneously by any of the means described
in this part;

(3) Each release states that—

(1) The estimate is based on the best information
available,

(i1) The information is subject to modification and is
in no way binding on the Government, and

(iii) More specific information relating to any indi-
vidual item or class of items will not be furnished until the pro-
posed action is synopsized through the GPE or the solicitation
is issued;

(4) Each release contains the name and address of the
contracting officer that will process the acquisition;

(5) Modifications to the original release are publicized
as soon as possible, in the same manner as the original; and

(6) Each release—

(1) Is coordinated in advance with small business,
public information, and public relations personnel, as
appropriate;

(i1) Contains, if applicable, a statement that small
business set-asides may be involved, but that a determination
can be made only when acquisition action is initiated; and

(ii1) Contains the name or description of the item, and
the estimated quantity to be acquired by calendar quarter, fis-
cal year, or other period. It may also contain such additional
information as the number of units last acquired, the unit
price, and the name of the last supplier.

5.404-2 Announcements of long-range acquisition
estimates.

Further publicizing, consistent with the needs of the indi-
vidual case, may be accomplished by announcing through the
GPE that long-range acquisition estimates have been pub-
lished and are obtainable, upon request, from the contracting
officer.

5.405 Exchange of acquisition information.

(a) When the same item or class of items is being acquired
by more than one agency, or by more than one contracting
activity within an agency, the exchange and coordination of
pertinent information, particularly cost and pricing data,
between these agencies or contracting activities is necessary
to promote uniformity of treatment of major issues and the
resolution of particularly difficult or controversial issues. The
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exchange and coordination of information is particularly ben-
eficial during the period of acquisition planning, presolicita-
tion, evaluation, and pre-award survey.

(b) When substantial acquisitions of major items are
involved or when the contracting activity deems it desirable,
the contracting activity shall request appropriate information
(on both the end item and on major subcontracted compo-
nents) from other agencies or contracting activities responsi-
ble for acquiring similar items. Each agency or contracting
activity receiving such a request shall furnish the information
requested. The contracting officer, early in a negotiation of a

5.4-2

contract, or in connection with the review of a subcontract,
shall request the contractor to furnish information as to the
contractor’s or subcontractor’s previous Government con-
tracts and subcontracts for the same or similar end items and
major subcontractor components.

5.406 Public disclosure of justification and approval
documents for noncompetitive contracts.

Justifications for other than full and open competition must
be posted in accordance with 6.305.
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SUBPART 6.3—OTHER THAN FULL AND OPEN COMPETITION

6.304

(d) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepara-
tion and approval prior to award would unreasonably delay
the acquisitions.

6.303-2 Content.

(a) Each justification shall contain sufficient facts and
rationale to justify the use of the specific authority cited. As
a minimum, each justification shall include the following
information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a “Jus-
tification for other than full and open competition.”

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required to
meet the agency’s needs (including the estimated value).

(4) An identification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition requires
use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practicable,
including whether a notice was or will be publicized as
required by Subpart 5.2 and, if not, which exception under
5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and
reasonable.

(8) A description of the market research conducted (see
Part 10) and the results or a statement of the reason market
research was not conducted.

(9) Any other facts supporting the use of other than full
and open competition, such as:

(1) Explanation of why technical data packages,
specifications, engineering descriptions, statements of work,
or purchase descriptions suitable for full and open competi-
tion have not been developed or are not available.

(11) When 6.302-1 is cited for follow-on acquisitions
as described in 6.302-1(a)(2)(ii), an estimate of the cost to the
Government that would be duplicated and how the estimate
was derived.

(iii)) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.

(10) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition before
any subsequent acquisition for the supplies or services
required.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer’s knowledge and belief.

(b) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or require-
ments personnel (e.g., verifying the Government’s minimum
needs or schedule requirements or other rationale for other
than full and open competition) and which form a basis for the
justification have been certified as complete and accurate by
the technical or requirements personnel.

6.304 Approval of the justification.

(a) Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be approved
in writing—

(1) For a proposed contract not exceeding $550,000, the
contracting officer’s certification required by 6.303-2(a)(12)
will serve as approval unless a higher approving level is estab-
lished in agency procedures.

(2) For a proposed contract over $550,000 but not
exceeding $11.5 million, by the competition advocate for the
procuring activity designated pursuant to 6.501 or an official
described in paragraph (a)(3) or (a)(4) of this section. This
authority is not delegable.

(3) For a proposed contract over $11.5 million, but not
exceeding $57 million, or, for DoD, NASA, and the Coast
Guard, not exceeding $78.5 million, by the head of the pro-
curing activity, or a designee who—

(i) If a member of the armed forces, is a general or
flag officer; or

(i1) If a civilian, is serving in a position in a grade
above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule).

(4) For a proposed contract over $57 million or, for
DoD, NASA, and the Coast Guard, over $78.5 million, by the
senior procurement executive of the agency designated pur-
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance with
agency procedures.This authority is not delegable except in
the case of the Under Secretary of Defense for Acquisition,
Technology, and Logistics, acting as the senior procurement
executive for the Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be
considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A class justification for other than full and open com-
petition shall be approved in writing in accordance with
agency procedures. The approval level shall be determined by
the estimated total value of the class.

(d) The estimated dollar value of all options shall be
included in determining the approval level of a justification.
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6.305 Availability of the justification.

(a) Except for paragraph (b) of this section, the agency
shall make publicly available within 14 days after contract
award the justification required by 6.303-1 as required by 10
U.S.C. 2304(f)(4) and 41 U.S.C. 253(f)(4)—

(1) At the GPE www.fedbizopps.gov; and
(2) On the website of the agency, which may provide
access to the justifications by linking to the GPE.

(b) In the case of a contract award permitted under 6.302-2,
the justification shall be posted within 30 days after contract
award.

6.3-6

(c) Contracting officers shall carefully screen all justifica-
tions for contractor proprietary data and remove all such data,
and such references and citations as are necessary to protect
the proprietary data, before making the justifications available
for public inspection. Contracting officers shall also be guided
by the exemptions to disclosure of information contained in
the Freedom of Information Act (5 U.S.C. 552) and the pro-
hibitions against disclosure in 24.202 in determining whether
other data should be removed.
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SUBPART 12.1—ACQUISITION OF COMMERCIAL ITEMS—GENERAL

12.103

12.000 Scope of part.

This part prescribes policies and procedures unique to the
acquisition of commercial items. It implements the Federal
Government’s preference for the acquisition of commercial
items contained in Title VIII of the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-355) by establish-
ing acquisition policies more closely resembling those of the
commercial marketplace and encouraging the acquisition of
commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not lim-
ited to, a transfer of commercial items between divisions, sub-
sidiaries, or affiliates of a contractor or subcontractor.

Subpart 12.1—Acquisition of Commercial
Items—General

12.101 Policy.
Agencies shall—

(a) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency’s requirements;

(b) Acquire commercial items or nondevelopmental items
when they are available to meet the needs of the agency; and

Require prime contractors and subcontractors at all tiers to
incorporate, to the maximum extent practicable, commercial
items or nondevelopmental items as components of items sup-
plied to the agency.

12.102 Applicability.

(a) This part shall be used for the acquisition of supplies or
services that meet the definition of commercial items at 2.101.

(b) Contracting officers shall use the policies in this part in
conjunction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acqui-
sition Procedures; Part 14, Sealed Bidding; or Part 15, Con-
tracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercial items are
subject to the policies in other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a pol-
icy in this part, this Part 12 shall take precedence for the acqui-
sition of commercial items.

(d) The definition of commercial item in section 2.101 uses
the phrase “purposes other than governmental purposes.”
These purposes are those that are not unique to a government.

(e) This part shall not apply to the acquisition of commer-
cial items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.300);
(3) Using the imprest fund (see 13.305);

(4) Using the Governmentwide commercial purchase
card; or

(5) Directly from another Federal agency.

(H)(1) Contracting officers may treat any acquisition of sup-
plies or services that, as determined by the head of the agency,
are to be used to facilitate defense against or recovery from
nuclear, biological, chemical, or radiological attack, as an
acquisition of commercial items.

(2) A contract in an amount greater than $16 million that
is awarded on a sole source basis for an item or service treated
as a commercial item under paragraph (f)(1) of this section
but does not meet the definition of a commercial item as
defined at FAR 2.101 shall not be exempt from—

(1) Cost accounting standards (see Subpart 30.2); or
(i1) Cost or pricing data requirements (see 15.403).
(g)(1) In accordance with section 1431 of the National
Defense Authorization Act for Fiscal Year 2004 (Public
Law 108-136) (41 U.S.C. 437), the contracting officer also
may use Part 12 for any acquisition for services that does not
meet the definition of commercial item in FAR 2.101, if the
contract or task order—

(1) Is entered into on or before November 24, 2013;
(i) Has a value of $27 million or less;

(iii) Meets the definition of performance-based

acquisition at FAR 2.101;
(iv) Uses a quality assurance surveillance plan;
where

(v) Includes incentives

appropriate;

performance

(vi) Specifies a firm-fixed price for specific tasks to
be performed or outcomes to be achieved; and

(vii) Is awarded to an entity that provides similar ser-
vices to the general public under terms and conditions similar
to those in the contract or task order.

(2) In exercising the authority specified in
paragraph (g)(1) of this section, the contracting officer may
tailor paragraph (a) of the clause at FAR 52.212-4 as may be
necessary to ensure the contract’s remedies adequately protect
the Government’s interests.

12.103 Commercially available off-the-shelf (COTS)
items.

COTS items are defined in 2.101. Unless indicated other-
wise, all of the policies that apply to commercial items also
apply to COTS. Section 12.505 lists the laws that are not
applicable to COTS (in addition to 12.503 and 12.504); the
components test of the Buy American Act, and the two recov-
ered materials certifications in Subpart 23.4, do not apply to
COTS.
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SUBPART 12.3—SOLICITATION PROVISIONS AND CONTRACT CLAUSES FOR THE ACQUISITION OF

COMMERCIAL ITEMS

12.301

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be used
when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

(@) In accordance with Section 8002 of Public
Law 103-355 (41 U.S.C. 264, note), contracts for the acquisi-
tion of commercial items shall, to the maximum extent prac-
ticable, include only those clauses—

(1) Required to implement provisions of law or execu-
tive orders applicable to the acquisition of commercial items;
or

(2) Determined to be consistent with customary com-
mercial practice.

(b) Insert the following provisions in solicitations for the
acquisition of commercial items, and clauses in solicitations
and contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to Offer-
ors—Commercial Items. This provision provides a single,
streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449). The contracting
officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302.

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of representations and certifi-
cations for the acquisition of commercial items and is attached
to the solicitation for offerors to complete. This provision may
not be tailored except in accordance with Subpart 1.4. Use the
provision with its Alternate I in solicitations issued by DoD,
NASA, or the Coast Guard. Use the provision with its
Alternate II in solicitations for acquisitions for which small
disadvantaged business procurement mechanisms are autho-
rized on a regional basis.

(3) The clause at 52.212-4, Contract Terms and Condi-
tions—Commercial Items. This clause includes terms and
conditions which are, to the maximum extent practicable, con-
sistent with customary commercial practices and is incorpo-
rated in the solicitation and contract by reference (see
Block 27, SF 1449). Use this clause with its Alternate [ when
a time-and-materials or labor-hour contract will be awarded.
The contracting officer may tailor this clause in accordance
with 12.302.

(4) The clause at 52.212-5, Contract Terms and Condi-
tions Required to Implement Statutes or Executive Orders—
Commercial Items. This clause incorporates by reference only

those clauses required to implement provisions of law or
Executive orders applicable to the acquisition of commercial
items. The contracting officer shall attach this clause to the
solicitation and contract and, using the appropriate clause pre-
scriptions, indicate which, if any, of the additional clauses
cited in 52.212-5(b) or (¢) are applicable to the specific acqui-
sition. Some of the clauses require fill-in; the fill-in language
should be inserted as directed by 52.104(d). When cost infor-
mation is obtained pursuant to Part 15 to establish the reason-
ableness of prices for commercial items, the contracting
officer shall insert the clauses prescribed for this purpose in an
addendum to the solicitation and contract. This clause may not
be tailored. Use the clause with its Alternate [ when the head
of the agency has waived the examination of records by the
Comptroller General in accordance with 25.1001.

(c) When the use of evaluation factors is appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—Com-
mercial Items, in solicitations for commercial items (see
12.602); or

(2) Include a similar provision containing all evaluation
factors required by 13.106, Subpart 14.2 or Subpart 15.3, as
an addendum (see 12.302(d)).

(d) Other required provisions and clauses. (1) Notwith-
standing prescriptions contained elsewhere in the FAR, when
acquiring commercial items, contracting officers shall be
required to use only those provisions and clauses prescribed
in this part. The provisions and clauses prescribed in this part
shall be revised, as necessary, to reflect the applicability of
statutes and executive orders to the acquisition of commercial
items.

(2) Insert the clause at 52.225-19, Contractor Personnel
in a Designated Operational Area or Supporting a Diplomatic
or Consular Mission outside the United States, as prescribed
in 25.301-4.

(e) Discretionary use of FAR provisions and clauses. The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302. For
example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.506 may be used for this
purpose.

(2) The contracting officer may include appropriate pro-
visions and clauses when the use of options is in the Govern-
ment’s interest. The provisions and clauses prescribed in
17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of products
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containing recovered materials and biobased products when
appropriate for the item being acquired.

(4) When setting aside under the Stafford Act
(Subpart 26.2), include the provision at 52.226-3, Disaster or
Emergency Area Representation, in the solicitation. The rep-
resentation in this provision is not in the Online Representa-
tions and Certifications Application (ORCA) Database.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique stat-
utes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement execu-
tive, or the individual responsible for representing the agency
on the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(a) General. The provisions and clauses established in this
subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government’s acquisi-
tions in the specific market, contracting officers may, within
the limitations of this subpart, and after conducting appropri-
ate market research, tailor the provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes;

(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to Government
contracts.

(c) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accordance
with agency procedures. The request for waiver must describe

12.3-2

the customary commercial practice found in the marketplace,
support the need to include a term or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercial practice is inconsistent with the
needs of the Government. A waiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/ser-
vices being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;

(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contract-
ing officer shall indicate the percentage(s) and applicable line
item(s)), if an incentive subcontracting clause is used (the
contracting officer shall indicate the applicable percentage),
or if set aside for emerging small businesses;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item numbers;

(4) Block 20 for schedule of supplies/services; or
(5) Block 25 for accounting data;
(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions—Com-
mercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;

(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisions—
(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);
(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercial Items, or other
description of evaluation factors for award, if used; and

(4) 52.212-3, Offeror Representations and Certifica-
tions—Commercial Items.
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COMMERCIALLY AVAILABLE OFF-THE-SHELF ITEMS

12.504

Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items and
Commercially Available Off-The-Shelf Items

12.500 Scope of subpart.

(a) As required by sections 34 and 35 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 430 and 431), this
subpart lists provisions of law that are not applicable to—

(1) Contracts for the acquisition of commercial items;

(2) Subcontracts, at any tier, for the acquisition of com-
mercial items; and

(3) Contracts and subcontracts, at any tier, for the acqui-
sition of COTS items.

(b) This subpart also lists provisions of law that have been
amended to eliminate or modify their applicability to either
contracts or subcontracts for the acquisition of commercial
items.

12.501 Applicability.

(a) This subpart applies to any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to authorize
the waiver of any provision of law with respect to any subcon-
tract if the prime contractor is reselling or distributing com-
mercial items of another contractor without adding value.
This limitation is intended to preclude establishment of
unusual contractual arrangements solely for the purpose of
Government sales.

(c) For purposes of this subpart, contractors awarded sub-
contracts under Subpart 19.8, Contracting with the Small
Business Administration (the 8(a) Program), shall be consid-
ered prime contractors.

12.502 Procedures.

(a) The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the appro-
priate part to reflect its proper application to prime contracts
for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement Stat-
utes or Executive Orders—Commercial Items, and 52.244-6,
Subcontracts for Commercial [tems and Commercial Compo-
nents, reflect the applicability of the laws listed in 12.504 by
identifying the only provisions and clauses that are required
to be included in a subcontract at any tier for the acquisition
of commercial items or commercial components.

(¢) The FAR prescription for the provision or clause for
each of the laws listed in 12.505 has been revised in the appro-
priate part to reflect its proper application to contracts and
subcontracts for the acquisition of COTS items.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial items.

(a) The following laws are not applicable to Executive
agency contracts for the acquisition of commercial items:

(1)41 U.S.C. 43, Walsh-Healey Act (see Subpart 22.6).

(2) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(5) 31 U.S.C. 1354(a), Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans’
employment reporting requirements (see 22.1302).

(6) 31 U.S.C. 6101 note, Pub. L. 109-282, Federal
Funding Accountability and Transparency Act of 2006,
requirement to report subcontract data.

(7) Section 806(a)(3) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-355, Payment Pro-
tections for Subcontractors and Suppliers (see 28.106-6).

(b) Certain requirements of the following laws are not
applicable to executive agency contracts for the acquisition of
commercial items:

(1) 40 U.S.C. 3701 ef seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.305).

(2) 41 U.S.C. 57(a) and (b), and 58, Requirement for a
clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for a clause under
the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been mod-
ified in regards to Executive agency contracts for the acquisi-
tion of commercial items:

(1)41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see 15.403).

(3)41 U.S.C. 422, Cost Accounting Standards (48 CFR
Chapter 99) (see 12.214).

12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(a) The following laws are not applicable to subcontracts
at any tier for the acquisition of commercial items or commer-
cial components at any tier:

(1) 10 U.S.C. 2631, Transportation of Supplies by Sea
(except for the types of subcontracts listed at 47.504(d)).

(2) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see

Subpart 19.2).
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(3) [Reserved]

(4)41 U.S.C. 43, Walsh-Healey Act (see Subpart 22.6).

(5) 41 U.S.C.253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(6) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see Subpart 3.4).

(7) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c), Exami-
nation of Records of Contractor, when a subcontractor is not
required to provide cost or pricing data (see 15.209(b)).

(8) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
Subpart 5.2).

(9) 41 U.S.C.418a, Rights in Technical Data (see
Subpart 27.4).

(10) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see Subpart 23.5).

(11) 46 U.S.C. App. 1241(b), Transportation in Ameri-
can Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5) (except for the types of subcontracts listed at
47.504(d)).

(12) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(13) Section 806(a)(3) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-355, Payment Pro-
tections for Subcontractors and Suppliers (see 28.106-6).

(b) The requirements for a certificate and clause under the
Contract Work Hours and Safety Standards Act,
40 U.S.C. 3701 et seq., (see Subpart 22.3) are not applicable
to subcontracts at any tier for the acquisition of commercial
items or commercial components.
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(c) The applicability of the following laws has been mod-
ified in regards to subcontracts at any tier for the acquisition
of commercial items or commercial components:

(1)41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see Subpart 15.4).

(3)41 U.S.C. 422, Cost Accounting Standards (48 CFR
Chapter 99) (see 12.214).

12.505 Applicability of certain laws to contracts for the
acquisition of COTS items.

COTS items are a subset of commercial items. Therefore,
any laws listed in sections 12.503 and 12.504 are also inappli-
cable or modified in their applicability to contracts or subcon-
tracts for the acquisition of COTS items. In addition, the
following laws are not applicable to contracts for the acquisi-
tion of COTS items:

(a)(1) 41 U.S.C. 10a, portion of first sentence that reads
“substantially all from articles, materials, or supplies mined,
produced, or manufactured, as the case may be, in the United
States,” Buy American Act-Supplies, component test (see
52.225-1 and 52.225-3).

(2) 41 U.S.C. 10b, portion of first sentence that reads
“substantially all from articles, materials, or supplies mined,
produced, or manufactured, as the case may be, in the United
States,” Buy American Act-Construction Materials, compo-
nent test (see 52.225-9 and 52.225-11).

(b) 42 U.S.C. 6962(c)(3)(A), Certification and Estimate of
Percentage of Recovered Material.
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Subpart 14.5—Two-Step Sealed Bidding

14.501 General.

Two-step sealed bidding is a combination of competitive
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
is to permit the development of a sufficiently descriptive and
not unduly restrictive statement of the Government’s require-
ments, including an adequate technical data package, so that
subsequent acquisitions may be made by conventional sealed
bidding. This method is especially useful in acquisitions
requiring technical proposals, particularly those for complex
items. It is conducted in two steps:

(a) Step one consists of the request for, submission, evalu-
ation, and (if necessary) discussion of a technical proposal. No
pricing is involved. The objective is to determine the accept-
ability of the supplies or services offered. As used in this con-
text, the word “technical” has a broad connotation and
includes, among other things, the engineering approach, spe-
cial manufacturing processes, and special testing techniques.
It is the proper step for clarification of questions relating to
technical requirements. Conformity to the technical require-
ments is resolved in this step, but not responsibility as defined
in9.1.

(b) Step two involves the submission of sealed priced bids
by those who submitted acceptable technical proposals in step
one. Bids submitted in step two are evaluated and the awards
made in accordance with Subparts 14.3 and 14.4.

14.502 Conditions for use.

(a) Unless other factors require the use of sealed bidding,
two-step sealed bidding may be used in preference to negoti-
ation when all of the following conditions are present:

(1) Available specifications or purchase descriptions are
not definite or complete or may be too restrictive without tech-
nical evaluation, and any necessary discussion, of the techni-
cal aspects of the requirement to ensure mutual understanding
between each source and the Government.

(2) Definite criteria exist for evaluating technical
proposals.

(3) More than one technically qualified source is
expected to be available.

(4) Sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or a fixed-price contract
with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.

(2) Government property to be made available to the
successful bidder.

(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for small
disadvantaged business concerns (see Subpart 19.11).

(5) The use of a set-aside or price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) The use of a set-aside for service-disabled veteran-
owned small business concerns (see Subpart 19.14).

(7) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14.503-1 Step one.

(a) Requests for technical proposals shall be synopsized in
accordance with Part 5. The request must include, as a mini-
mum, the following:

(1) A description of the supplies or services required.

(2) A statement of intent to use the two-step method.

(3) The requirements of the technical proposal.

(4) The evaluation criteria, to include all factors and any
significant subfactors.

(5) A statement that the technical proposals shall not
include prices or pricing information.

(6) The date, or date and hour, by which the proposal
must be received (see 14.201-6(r)).

(7) A statement that—

(i) In the second step, only bids based upon technical
proposals determined to be acceptable, either initially or as a
result of discussions, will be considered for awards, and

(i1) Each bid in the second step must be based on the
bidder’s own technical proposals.

(8) A statement that—

(i) Offerors should submit proposals that are accept-
able without additional explanation or information,

(i1) The Government may make a final determination
regarding a proposal’s acceptability solely on the basis of the
proposal as submitted; and

(ii1) The Government may proceed with the second
step without requesting further information from any offeror;
however, the Government may request additional information
from offerors of proposals that it considers reasonably suscep-
tible of being made acceptable, and may discuss proposals
with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only one technical proposal
may be submitted by each offeror or that multiple technical
proposals may be submitted. When specifications permit dif-
ferent technical approaches, it is generally in the Govern-
ment’s interest to authorize multiple proposals. If multiple
proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or not

14.5-1
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to submit a proposal and may be included in the request. The
request shall also indicate that the information is not binding
on the Government and that the actual delivery or perfor-
mance requirements will be contained in the invitation issued
under step two.

(¢) Upon receipt, the contracting officer shall—

(1) Safeguard proposals against disclosure to unautho-
rized persons;

(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period for
evaluating technical proposals. The period may vary with the
complexity and number of proposals involved. However, the
evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposals but not consideration of responsibility as
defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(ii)) Reasonably
acceptable; or

(iii) Unacceptable.

(2) Any proposal which modifies, or fails to conform to

the essential requirements or specifications of, the request for
technical proposals shall be considered nonresponsive and
categorized as unacceptable.

(f)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to ensure
adequate price competition under step two, and if further time,
effort and delay to make additional proposals acceptable and
thereby increase competition would not be in the Govern-
ment’s interest. If this is not the case, the contracting officer
shall request bidders whose proposals may be made accept-
able to submit additional clarifying or supplementing infor-
mation. The contracting office shall identify the nature of the
deficiencies in the proposal or the nature of the additional
information required. The contracting officer may also
arrange discussions for this purpose. No proposal shall be dis-
cussed with any offeror other than the submitter.

susceptible of being made
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(2) In initiating requests for additional information, the
contracting officer shall fix an appropriate time for bidders to
conclude discussions, if any, submit all additional informa-
tion, and incorporate such additional information as part of
their proposals submitted. Such time may be extended in the
discretion of the contracting officer. If the additional informa-
tion incorporated as part of a proposal within the final time
fixed by the contracting officer establishes that the proposal
is acceptable, it shall be so categorized. Otherwise, it shall be
categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be consid-
ered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.5006).

(h) Late technical proposals are governed by 15.208(b),
(¢), and (f).

(i) If it is necessary to discontinue two-step sealed bidding,
the contracting officer shall include a statement of the facts
and circumstances in the contract file. Each offeror shall be
notified in writing. When step one results in no acceptable
technical proposal or only one acceptable technical proposal,
the acquisition may be continued by negotiation.

14.503-2 Step two.
(a) Sealed bidding procedures shall be followed except that
invitations for bids shall—
(1) Be issued only to those offerors submitting accept-
able technical proposals in step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply with
the specifications and the bidder’s technical proposal; and
(4) Not be synopsized through the Governmentwide
point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).
(b) The names of firms that submitted acceptable proposals
in step one will be listed through the GPE for the benefit of
prospective subcontractors (see 5.207).

% % %
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(2) Conditions. The exemption at paragraph (c)(1) of
this subsection applies if all the following conditions are met
for a contract (or a subcontract):

(1) The items of equipment to be serviced under the
contract are used regularly for other than Government pur-
poses and are sold or traded by the contractor in substantial
quantities to the general public in the course of normal busi-
ness operations.

(i) The services will be furnished at prices which
are, or are based on, established catalog or market prices for
the maintenance, calibration, or repair of such equipment. As
defined at 29 CFR 4.123(e)(1)(ii)(B)—

(A) An established catalog price is a price
included in a catalog price list, schedule, or other form that is
regularly maintained by the manufacturer or the contractor, is
either published or otherwise available for inspection by cus-
tomers, and states prices at which sales currently, or were last,
made to a significant number of buyers constituting the gen-
eral public.

(B) An established market price is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or contractor.

(iii) The contractor will use the same compensation
(wage and fringe benefits) plan for all service employees per-
forming work under the contract as the contractor uses for
these employees and equivalent employees servicing the same
equipment of commercial customers.

(iv) The apparent successful offeror certifies to the
conditions in paragraph (c)(2)(i) through (iii) of this subsec-
tion. (See 22.1006(e).)

(3) Affirmative determination and contract award.
(i) For source selections where the contracting officer has
established a competitive range, if the contracting officer
determines that one or more of the conditions in paragraphs
22.1003-4 (c)(2)(i) through (iii) of an offeror’s certification
will not be met, the contracting officer shall identify the defi-
ciency to the offeror before receipt of the final proposal revi-
sions. Unless the offeror provides a revised offer
acknowledging applicability of the Service Contract Act or
demonstrating to the satisfaction of the contracting officer an
ability to meet all required conditions for exemption, the offer
will not be further considered for award.

(i1) The contracting officer shall determine in writing
the applicability of this exemption to the contract before con-
tract award. If the apparent successful offeror will meet all
conditions in paragraph (c)(2) of this subsection, the contract-
ing officer shall make an affirmative determination and award
the contract without the otherwise applicable Service Contract
Act clause(s).

(iii) If the apparent successful offeror does not cer-
tify to the conditions in paragraph (c¢)(2)(i) through (iii) of this

subsection, the contracting officer shall incorporate in the
contract the Service Contract Act clause (see 22.1006(a)) and,
if the contract will exceed $2,500, the appropriate Department
of Labor wage determination (see 22.1007).

(4) Department of Labor determination. (i) 1f the
Department of Labor determines after award of the contract
that any condition for exemption in paragraph (c)(2) of this
subsection has not been met, the exemption shall be deemed
inapplicable, and the contract shall become subject to the Ser-
vice Contract Act, effective as of the date of the Department
of Labor determination. In such case, the procedures at 29
CFR 4.123(e)(1)(iv) and 29 CFR 4.5(c) shall be followed.

(i1) If the Department of Labor determines that any
conditions in paragraph (c)(2) of this subsection have not been
met with respect to a subcontract, the exemption shall be
deemed inapplicable. The contractor may be responsible for
ensuring that the subcontractor complies with the Act, effec-
tive as of the date of the subcontract award.

(d) Contracts for certain services.— (1) Exemption.
Except as provided in paragraph (d)(5) of this subsection, the
Secretary of Labor has exempted from the Act contracts and
subcontracts in which the primary purpose is to provide the
following services, if the conditions in paragraph (d)(2) of this
subsection are met:

(i) Automobile or other vehicle (e.g., aircraft) main-
tenance services (other than contracts or subcontracts to oper-
ate a Government motor pool or similar facility).

(i1) Financial services involving the issuance and ser-
vicing of cards (including credit cards, debit cards, purchase
cards, smart cards, and similar card services).

(iii) Hotel/motel services for conferences, including
lodging and/or meals, that are part of the contract or subcon-
tract for the conference (which must not include ongoing con-
tracts for lodging on an as needed or continuing basis).

(iv) Maintenance, calibration, repair, and/or installa-
tion (where the installation is not subject to the Davis-Bacon
Act, as provided in 29 CFR 4.116(c)(2)) services for all types
of equipment where the services are obtained from the man-
ufacturer or supplier of the equipment under a contract
awarded on a sole source basis.

(v) Transportation by common carrier of persons by
air, motor vehicle, rail, or marine vessel on regularly sched-
uled routes or via standard commercial services (not including
charter services).

(vi) Real estate services, including real property
appraisal services, related to housing Federal agencies or dis-
posing of real property owned by the Government.

(vii) Relocation services, including services of real
estate brokers and appraisers to assist Federal employees or
military personnel in buying and selling homes (which shall
not include actual moving or storage of household goods and
related services).
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(2) Conditions. The exemption for the services in para-
graph (d)(1) of this subsection applies if all the following con-
ditions are met for a contract (or for a subcontract):

(1)(A) Except for services identified in paragraph
(d)(1)(iv) of this subsection, the contractor will be selected for
award based on other factors in addition to price or cost, with
the combination of other factors at least as important as price
or cost; or

(B) The contract will be awarded on a sole source
basis.

(i1) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the contractor (or subcontractor in the case of an
exempt subcontract) to the general public in substantial quan-
tities in the course of normal business operations.

(iii) The contract services are furnished at prices that
are, or are based on, established catalog or market prices. As
defined at 29 CFR 4.123(e)(2)(i1)(C)—

(A) An established catalog price is a price
included in a catalog, price list, schedule, or other form that
is regularly maintained by the contractor, is either published
or otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(B) An established market price is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or contractor.

(iv) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(v) The contractor will use the same compensation
(wage and fringe benefits) plan for all service employees per-
forming work under the contract as the contractor uses for
these employees and equivalent employees servicing com-
mercial customers.

(vi) The contracting officer (or contractor with
respect to a subcontract) determines in advance before issuing
the solicitation, based on the nature of the contract require-
ments and knowledge of the practices of likely offerors, that
all or nearly all offerors will meet the conditions in paragraph
(d)(2)(ii) through (v) of this subsection. Ifthe services are cur-
rently being performed under contract, the contracting officer
(or contractor with respect to a subcontract) shall consider the
practices of the existing contractor in making a determination
regarding the conditions in paragraphs (d)(2)(ii) through (v)
of this subsection.

(vii)(A) The apparent successful offeror certifies that
the conditions in paragraphs (d)(2)(ii) through (v) will be met;
and
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(B) For other than sole source awards, the con-
tracting officer determines that the same certification is
obtained from substantially all other offerors that are—

(1) In the competitive range, if discussions are
to be conducted (see FAR 15.306(c)); or

(2) Considered responsive, if award is to be
made without discussions (see FAR 15.306(a)).

(3) Contract award or resolicitation. (i) If the appar-
ent successful offeror does not certify to the conditions, the
contracting officer shall insert in the contract the applicable
Service Contract Act clause(s) (see 22.1006) and, if the con-
tract will exceed $2,500, the appropriate Department of Labor
wage determination (see 22.1007).

(i1) The contracting officer shall award the contract
without the otherwise applicable Service Contract Act
clause(s) if—

(A) The apparent successful offeror certifies to
the conditions in paragraphs (d)(2)(ii) through (v) of this sub-
section;

(B) The contracting officer determines that the
same certification is obtained from substantially all other off-
erors that are—

(1) In the competitive range, if discussions are
to be conducted (see FAR 15.306); or

(2) Considered responsive, if award is to be
made without discussions (see FAR 15.306(a)); and

(C) The contracting officer has no reason to doubt
the certification.

(ii1) If the conditions in paragraph (d)(3)(ii) of this
subsection are not met, then the contracting officer shall reso-
licit, amending the solicitation by removing the exemption
provision from the solicitation as prescribed at 22.1006(e)(3).
The contract will include the applicable Service Contract Act
clause(s) as prescribed at 22.1006 and, if the contract will
exceed $2,500, the appropriate Department of Labor wage
determination (see 22.1007).

(4) Department of Labor determination. (i) 1f the
Department of Labor determines after award of the contract
that any conditions for exemption at paragraph (d)(2) of this
subsection have not been met, the exemption shall be deemed
inapplicable, and the contract shall become subject to the Ser-
vice Contract Act. In such case, the procedures at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) shall be followed.

(i1) If the Department of Labor determines that any
conditions in paragraph (d)(2) of this subsection have not been
met with respect to a subcontract, the exemption shall be
deemed inapplicable. The contractor may be responsible for
ensuring that the subcontractor complies with the Act, effec-
tive as of the date of the subcontract award.

(5) Exceptions. The exemption at paragraph (d)(1) of
this subsection does not apply to solicitations and contracts
(subcontracts)—

(i) Awarded under the Javits-Wagner-O’Day Act, 41
U.S.C. 47 (see Subpart 8.7).
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(i1) For the operation of a Government facility, or
part of a Government facility (but may be applicable to sub-
contracts for services); or

(iii) Subject to Section 4(c) of the Service Contract
Act (see 22.1002-3).

22.1003-5 Some examples of contracts covered.

The following examples, while not definitive or exclusive,
illustrate some of the types of services that have been found
to be covered by the Act (see 29 CFR 4.130 for additional
examples):

(a) Motor pool operation, parking, taxicab, and ambulance
services.

(b) Packing, crating, and storage.

(c) Custodial, janitorial, housekeeping, and guard services.

(d) Food service and lodging.

(e) Laundry, dry-cleaning, linen-supply, and clothing alter-
ation and repair services.

(f) Snow, trash, and garbage removal.

(g) Aecrial spraying and aerial reconnaissance for fire
detection.

(h) Some support services at installations, including
grounds maintenance and landscaping.

(1) Certain specialized services requiring specific skills,
such as drafting, illustrating, graphic arts, stenographic
reporting, or mortuary services.

(j) Electronic equipment maintenance and operation and
engineering support services.

(k) Maintenance and repair of all types of equipment, for
example, aircraft, engines, electrical motors, vehicles, and
electronic, office and related business and construction equip-
ment. (But see 22.1003-4(c)(1) and (d)(1)(iv).)

(1) Operation, maintenance, or logistics support of a Fed-
eral facility.

(m) Data collection, processing and analysis services.

22.1003-6 Repair distinguished from remanufacturing of
equipment.

(a) Contracts principally for remanufacturing of equipment
which is so extensive as to be equivalent to manufacturing are
subject to the Walsh-Healey Public Contracts Act, rather than
to the Service Contract Act. Remanufacturing shall be
deemed to be manufacturing when the criteria in either
subparagraphs (a)(1) or (a)(2) of this subsection are met.

(1) Major overhaul of an item, piece of equipment, or
material which is degraded or inoperable, and under which all
of the following conditions exist:

(1) The item or equipment is required to be com-
pletely or substantially torn down into individual component
parts.

(i) Substantially all of the parts are reworked, reha-
bilitated, altered and/or replaced.

(iii) The parts are reassembled so as to furnish a
totally rebuilt item or piece of equipment.

(iv) Manufacturing processes similar to those which
were used in the manufacturing of the item or piece of equip-
ment are utilized.

(v) The disassembled components, if usable (except
for situations where the number of items or pieces of equip-
ment involved are too few to make it practicable) are commin-
gled with existing inventory and, as such, lose their
identification with respect to a particular piece of equipment.

(vi) The items or equipment overhauled are restored
to original life expectancy, or nearly so.

(vii) Such work is performed in a facility owned or
operated by the contractor.

(2) Major modification of an item, piece of equipment,
or material which is wholly or partially obsolete, and under
which all of the following conditions exist:

(1) The item or equipment is required to be com-
pletely or substantially torn down.

(i1) Outmoded parts are replaced.

(iii) The item or equipment is rebuilt or reassembled.

(iv) The contract work results in the furnishing of a
substantially modified item in a usable and serviceable
condition.

(v) The work is performed in a facility owned or
operated by the contractor.

(b) Remanufacturing does not include the repair of dam-
aged or broken equipment which does not require a complete
teardown, overhaul, and rebuild as described in
subparagraphs (a)(1) and (a)(2) of this subsection, or the peri-
odic and routine maintenance, preservation, care, adjustment,
upkeep, or servicing of equipment to keep it in usable, ser-
viceable, working order. Such contracts typically are billed on
an hourly rate (labor plus materials and parts) basis. Any con-
tract principally for this type of work is subject to the Service
Contract Act. Examples of such work include the following:

(1) Repair of an automobile, truck, or other vehicle,
construction equipment, tractor, crane, aerospace, air condi-
tioning and refrigeration equipment, electric motors, and
ground powered industrial or vehicular equipment.

(2) Repair of typewriters and other office equipment
(but see 22.1003-4(c)(1) and (d)(1)(iv)).

(3) Repair of appliances, radios, television sets, calcu-
lators, and other electronic equipment.

(4) Inspecting, testing, calibration, painting, packaging,
lubrication, tune-up, or replacement of internal parts of equip-
ment listed in subparagraphs (b)(1), (b)(2), and (b)(3) of this
subsection.

(5) Reupholstering, reconditioning, repair, and refinish-
ing of furniture.

22.1003-7 Questions concerning applicability of the Act.

If the contracting officer questions the applicability of the
Act to an acquisition, the contracting officer shall request the
advice of the agency labor advisor. Unresolved questions shall
be submitted in a timely manner to the Administrator, Wage
and Hour Division, for determination.

22.10-5
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22.1004 Department of Labor responsibilities and
regulations.

Under the Act, the Secretary of Labor is authorized and
directed to enforce the provisions of the Act, make rules and
regulations, issue orders, hold hearings, make decisions, and
take other appropriate action. The Department of Labor has
issued implementing regulations on such matters as—

(a) Service contract labor standards provisions and proce-
dures (29 CFR Part 4, Subpart A);

(b) Wage determination procedures (29 CFR part 4, sub-
parts A and B);

(c) Application of the Act (rulings and interpretations)
(29 CFR Part 4, Subpart C);

(d) Compensation standards (29 CFR Part 4, Subpart D);

(e) Enforcement (29 CFR Part 4, Subpart E);

(f) Safe and sanitary working conditions (29 CFR
Part 1925);

(g) Rules of practice for administrative proceedings
enforcing service contract labor standards (29 CFR Part 6);
and

(h) Practice before the Administrative Review Board (29
CFR part 8).

22.1005 [Reserved]

22.1006 Solicitation provisions and contract clauses.
(a)(1) The contracting officer shall insert the clause at

52.222-41, Service Contract Act of 1965, in solicitations and
contracts (except as provided in paragraph (a)(2) of this sec-
tion) if the contract is subject to the Act and is—

(i) Over $2,500; or

(i1) For an indefinite dollar amount and the contract-
ing officer does not know in advance that the contract amount
will be $2,500 or less.

(2) The contracting officer shall not insert the clause at
52.222-41 (or any of the associated Service Contract Act
clauses as prescribed in this section for possible use when
52.222-41 applies) in the resultant contract if—

(1) The solicitation includes the provision at—

(A) 52.222-48, Exemption from Application of
the Service Contract Act to Contracts for Maintenance, Cali-
bration, or Repair of Certain Equipment—Certification;

(B) 52.222-52, Exemption from Application of
the Service Contract Act to Contracts for Certain Services—
Certification; or

(C) Either of the comparable certifications is
checked as applicable in the provision at 52.204-8(c)(2)(v) or
(vi) or 52.212-3(k); and

(i1) The contracting officer has made the determina-
tion, in accordance with paragraphs (c)(3) or (d)(3) of subsec-
tion 22.1003-4, that the Service Contract Act does not apply
to the contract. (In such case, insert the clause at 52.222-51,
Exemption from Application of the Service Contract Act to
Contracts for Maintenance, Calibration, or Repair of Certain
Equipment—Requirements, or 52.222-53, Exemption from

22.10-6

Application of the Service Contract Act to Contracts for Cer-
tain Services—Requirements, in the contract, in accordance
with the prescription at paragraph (e)(2)(ii) or (e)(4)(ii) of this
subsection).

(b) The contracting officer shall insert the clause at
52.222-42, Statement of Equivalent Rates for Federal Hires,
in solicitations and contracts if the contract amount is
expected to be over $2,500 and the Act is applicable. (See
22.1016.)

(c)(1) The contracting officer shall insert the clause at
52.222-43, Fair Labor Standards Act and Service Contract
Act—DPrice Adjustment (Multiple Year and Option Con-
tracts), or another clause which accomplishes the same pur-
pose, in solicitations and contracts if the contract is expected
to be a fixed-price service contract containing the clause at
52.222-41, Service Contract Act of 1965, and is a multiple
year contract or is a contract with options to renew which
exceeds the simplified acquisition threshold. The clause may
be used in contracts that do not exceed the simplified acqui-
sition threshold. The clause at 52.222-43, Fair Labor Stan-
dards Act and Service Contract Act—Price Adjustment
(Multiple Year and Option Contracts), applies to both con-
tracts subject to area prevailing wage determinations and con-
tracts subject to the incumbent contractor’s collective
bargaining agreement in effect during this contract’s preced-
ing contract period (see 22.1002-2 and 22.1002-3). Contract-
ing officers shall ensure that contract prices or contract unit
price labor rates are adjusted only to the extent that a contrac-
tor’s increases or decreases in applicable wages and fringe
benefits are made to comply with the requirements set forth in
the clauses at 52.222-43 (subparagraphs (d)(1), (2) and (3)),
or 52.222-44 (subparagraphs (b)(1) and (2)). (For example,
the prior year wage determination required a minimum wage
rate of $4.00 per hour. The contractor actually paid $4.10. The
new wage determination increases the minimum rate to $4.50.
The contractor increases the rate actually paid to $4.75 per
hour. The allowable price adjustment is $.40 per hour.)

(2) The contracting officer shall insert the clause at
52.222-44, Fair Labor Standards Act and Service Contract
Act—Price Adjustment, in solicitations and contracts if the
contract is expected to be a fixed-price service contract con-
taining the clause at 52.222-41, Service Contract Act of 1965,
exceeds the simplified acquisition threshold, and is not a mul-
tiple year contract or is not a contract with options to renew.
The clause may be used in contracts that do not exceed the
simplified acquisition threshold. The clause at 52.222-44, Fair
Labor Standards Act and Service Contract Act—Price Adjust-
ment, applies to both contracts subject to area prevailing wage
determinations and contracts subject to contractor collective
bargaining agreements (see 22.1002-2 and 22.1002-3).

(3) The clauses prescribed in paragraph 22.1006(c)(1)
cover situations in which revised minimum wage rates are
applied to contracts by operation of law, or by revision of a
wage determination in connection with (i) exercise of a con-
tract option or (ii) extension of a multiple year contract into a
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new program year. If a clause prescribed in 16.203-4(d) is
used, it must not conflict with, or duplicate payment under, the
clauses prescribed in this paragraph 22.1006(c).

(d) [Reserved]

(e)(1) The contracting officer shall insert the provision at
52.222-48, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment-Certification, in solicitations that—

(1) Include the clause at 52.222-41, Service Contract
Act of 1965; and

(i) The contract may be exempt from the Service
Contract Act in accordance with 22.1003-4(c).

(2) The contracting officer shall insert the clause at
52.222-51, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment—Requirements—

(1) In solicitations that include the provision at
52.222-48, or the comparable provision is checked as appli-
cable in the clause at 52.204-8(c)(2)(v) or 52.212-3(k)(1); and

(i1) In resulting contracts in which the contracting
officer has determined, in accordance with 22.1003-4(c)(3),
that the Service Contract Act does not apply.

(3)(i) Except as provided in paragraph (e)(3)(ii) of this
section, the contracting officer shall insert the provision at
52.222-52, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services-Certification, in
solicitations that—

(A) Include the clause at 52.222-41, Service Con-
tract Act of 1965; and

(B) The contract may be exempt from the Service
Contract Act in accordance with 22.1003-4(d).

(i) When resoliciting in accordance with
22.1003-4(d)(3)(iii), amend the solicitation by removing the
provision at 52.222-52 from the solicitation.

(4) The contracting officer shall insert the clause at
52.222-53, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Requirements—

(i) In solicitations that include the provision at
52.222-52, or the comparable provision is checked as appli-
cable in 52.204-8(c)(2)(vi) or 52.212-3(k)(2); and

(i1) In resulting contracts in which the contracting
officer has determined, in accordance with 22.1003-4(d)(3),
that the Service Contract Act does not apply.

(f) The contracting officer shall insert the clause at
52.222-49, Service Contract Act—Place of Performance
Unknown, if using the procedures prescribed in 22.1009-4.

22.1007 Requirement to obtain wage determinations.
The contracting officer shall obtain wage determinations for
the following service contracts:

(a) Each new solicitation and contract in excess of $2,500.

(b) Each contract modification which brings the contract
above $2,500 and—

(1) Extends the existing contract pursuant to an option

clause or otherwise; or

(2) Changes the scope of the contract whereby labor

requirements are affected significantly.
(¢) Each multiple year contract in excess of $2,500 upon—

(1) Annual anniversary date if the contract is subject to
annual appropriations; or

(2) Biennial anniversary date if the contract is not sub-
ject to annual appropriations and its proposed term exceeds
2 years—unless otherwise advised by the Wage and Hour
Division.

22.1008 Procedures for obtaining wage determinations.

22.1008-1 Obtaining wage determinations.

(a) Contracting officers may obtain most prevailing wage
determinations using the WDOL website. Contracting offic-
ers may also use the Department of Labor’s €98 electronic
process, located on the WDOL website, to request a wage
determination directly from the Department of Labor. If the
WDOL database does not contain the applicable prevailing
wage determination for a contract action, the contracting
officer must use the €98 process to request a wage determina-
tion from the Department of Labor.

(b) In using the €98 process to obtain prevailing wage
determinations, contracting officers shall provide as complete
and accurate information on the €98 as possible. Contracting
officers shall ensure that the email address submitted on an
€98 request is accurate.

(c) The contracting officer must anticipate the amount of
time required to gather the information necessary to obtain a
wage determination, including sufficient time, if necessary, to
contact the Department of Labor to request wage determina-
tions that are not available through use of the WDOL.

(d) Although the WDOL website provides assistance to the
contracting agency to select the correct wage determination,
the contracting agency remains responsible for the wage
determination selected. If the contracting agency has used the
€98 process, the Department of Labor will respond to the con-
tracting agency based on the information provided on the €98.
The contracting agency may rely upon the Department of
Labor response as the correct wage determination for the con-
tract.

(e) To obtain the applicable wage determination for each
contract action, the contracting officer shall determine the fol-
lowing information concerning the service employees
expected to be employed by the contractor and any subcon-
tractors in performing the contract:

(1) Determine the classes of service employees to be uti-
lized in performance of the contract using the Wage and Hour
Division’s Service Contract Act Directory of Occupations
(Directory). The Directory can be found on WDOL’s Library
Page, and is for sale by the Superintendent of Documents,
U.S. Government Printing Office.

(2) Determine the locality where the services will be
performed (see 22.1009).

22.10-7
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(3) Determine whether Section 4(c) of the Act applies
(see 22.1008-2, 22.1010 and 22.1002-2).

(4) Determine the wage rate that would be paid each
class if employed by the agency and subject to the wage pro-
visions of 5 U.S.C. 5341 and/or 5332 (see 22.1016).

(f) If the contracting officer has questions regarding the
procedures for obtaining a wage determination, or questions
regarding the selection of a wage determination, the contract-
ing officer should request assistance from the agency labor
advisor.

22.1008-2 Section 4(c) successorship with incumbent
contractor collective bargaining agreement.

(a) Early in the acquisition cycle, the contracting officer
shall determine whether section 4(c) of the Act affects the new
acquisition. The contracting officer shall determine whether
there is a predecessor contract covered by the Act and, if so,
whether the incumbent prime contractor or its subcontractors
and any of their employees have a collective bargaining agree-
ment.

(b) Section 4(c) of the Act provides that a successor con-
tractor must pay wages and fringe benefits (including accrued
wages and benefits and prospective increases) to service
employees at least equal to those agreed upon by a predeces-
sor contractor under the following conditions:

(1) The services to be furnished under the proposed con-
tract will be substantially the same as services being furnished
by an incumbent contractor whose contract the proposed con-
tract will succeed.

(2) The services will be performed in the same locality.

(3) The incumbent prime contractor or subcontractor is
furnishing such services through the use of service employees
whose wages and fringe benefits are the subject of one or more
collective bargaining agreements.

(c) The application of section 4(c) of the Act is subject to
the following limitations:

(1) Section 4(c) of the Act will not apply if the incum-
bent contractor enters into a collective bargaining agreement
for the first time and the agreement does not become effective
until after the expiration of the incumbent’s contract.

(2) If the incumbent contractor enters into a new or
revised collective bargaining agreement during the period of
the incumbent’s performance on the current contract, the
terms of the new or revised agreement shall not be effective
for the purposes of section 4(c) of the Act under the following
conditions:

(1)(A) In sealed bidding, the contracting agency
receives notice of the terms of the collective bargaining agree-
ment less than 10 days before bid opening and finds that there
is not reasonable time still available to notify bidders (see
22.1002-2(a)); or

(B) For contractual actions other than sealed bid-
ding, the contracting agency receives notice of the terms of the
collective bargaining agreement after award, provided that the
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start of performance is within 30 days of award (see
22.1002-2(b)); and

(i1) The contracting officer has given both the incum-
bent contractor and its employees’ collective bargaining agent
timely written notification of the applicable acquisition dates
(see 22.1010).

(d)(1) If section 4(c) of the Act applies, the contracting
officer shall obtain a copy of any collective bargaining agree-
ment between an incumbent contractor or subcontractor and
its employees. Obtaining a copy of an incumbent contractor’s
collective bargaining agreement may involve coordination
with the administrative contracting officer responsible for
administering the predecessor contract. (Paragraph (m) of the
clause at 52.222-41, Service Contract Act of 1965, requires
the incumbent prime contractor to furnish the contracting
officer a copy of each collective bargaining agreement.)

(2) If the contracting officer has timely received the col-
lective bargaining agreement, the contracting officer may use
the WDOL website to prepare a wage determination referenc-
ing the agreement and incorporate that wage determination,
attached to a complete copy of the collective bargaining
agreement, into the successor contract action. In using the
WDOL process, it is not necessary to submit a copy of the col-
lective bargaining agreement to the Department of Labor
unless requested to do so.

(3) The contracting officer may also use the €98 process
on WDOL to request that the Department of Labor prepare the
cover wage determination. The Department of Labor’s
response to the €98 may include a request for the contracting
officer to submit a complete copy of the collective bargaining
agreement. Any questions regarding the applicability of the
Actto a collective bargaining agreement should be directed to
the agency labor advisor.

(e)(1) Section 4(c) of the Act will not apply if the Secretary
of Labor determines (i) after a hearing, that the wages and
fringe benefits in the predecessor contractor’s collective bar-
gaining agreement are substantially at variance with those
which prevail for services of a similar character in the locality,
or (ii) that the wages and fringe benefits in the predecessor
contractor’s collective bargaining agreement are not the result
of arm’s length negotiations (see 22.1013 and 22.1021). The
Department of Labor (DOL) has concluded that contingent
collective bargaining agreement provisions that attempt to
limit a contractor’s obligations by means such as requiring
issuance of a wage determination by the DOL, requiring
inclusion of the wage determination in the contract, or requir-
ing the Government to adequately reimburse the contractor,
generally reflect a lack of arm’s length negotiations.

(2) If the contracting officer’s review (see 22.1013)
indicates that monetary provisions of the collective bargain-
ing agreement may be substantially at variance or may not
have been reached as a result of arm’s length bargaining, the



http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t05t08+2+3++%285%29%20%20AND

FAC 2005-30 FEBRUARY 17, 2009

SUBPART 22.17—COMBATING TRAFFICKING IN PERSONS

22.1704

Subpart 22.17—Combating Trafficking in
Persons

22.1700 Scope of subpart.
This subpart prescribes policy for implementing 22 U.S.C.
7104.

22.1701 Applicability.
This subpart applies to all acquisitions.

22.1702 Definitions.

As used in this subpart—

“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of
which anything of value is given to or received by any person.

“Debt bondage” means the status or condition of a debtor
arising from a pledge by the debtor of his or her personal ser-
vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of the Contractor directly
engaged in the performance of work under the contract who
has other than a minimal impact or involvement in contract
performance.

“Forced labor” means knowingly providing or obtaining
the labor or services of a person—

(1) By threats of serious harm to, or physical restraint
against, that person or another person;

(2) By means of any scheme, plan, or pattern intended
to cause the person to believe that, if the person did not per-
form such labor or services, that person or another person
would suffer serious harm or physical restraint; or

(3) By means of the abuse or threatened abuse of law or
the legal process.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue
in such conditions, that person or another person would suffer
serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person

induced to perform such act has not attained 18 years of age;
or
(2) The recruitment, harboring, transportation, provi-

sion, or obtaining of a person for labor or services, through the
use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

22.1703 Policy.

The United States Government has adopted a zero toler-
ance policy regarding trafficking in persons. Additional infor-
mation about trafficking in persons may be found at the
website for the Department of State’s Office to Monitor and
Combat Trafficking in Persons’ at Attp.//www.state.gov/g/tip.
Government contracts shall—

(a) Prohibit contractors, contractor employees, subcontrac-
tors, and subcontractor employees from—

(1) Engaging in severe forms of trafficking in persons
during the period of performance of the contract;

(2) Procuring commercial sex acts during the period of
performance of the contract; or

(3) Using forced labor in the performance of the con-
tract;

(b) Require contractors and subcontractors to notify
employees of the prohibited activities described in paragraph
(a) of this section and the actions that may be taken against
them for violations; and

(c) Impose suitable remedies, including termination, on
contractors that fail to comply with the requirements of para-
graphs (a) and (b) of this section.

22.1704 Violations and remedies.
(a) Violations. The Government may impose the remedies
set forth in paragraph (b) of this section if—

(1) The contractor, contractor employee, subcontractor,
or subcontractor employee engages in severe forms of traf-
ficking in persons during the period of performance of the
contract;

(2) The contractor, contractor employee, subcontractor,
or subcontractor employee procures a commercial sex act dur-
ing the period of performance of the contract;

(3) The contractor, contractor employee, subcontractor,
or subcontractor employee uses forced labor in the perfor-
mance of the contract; or

(4) The contractor fails to comply with the requirements
of the clause at 52.222-50, Combating Trafficking in Persons.

(b) Remedies. After determining in writing that adequate
evidence exists to suspect any of the violations at paragraph
(a) of this section, the contracting officer may pursue any of
the remedies specified in paragraph (e) of the clause at
52.222-50, Combating Trafficking in Persons. The contract-
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ing officer may take into consideration whether the contractor
had a Trafficking in Persons awareness program at the time of
the violation as a mitigating factor when determining the
appropriate remedies. These remedies are in addition to any
other remedies available to the United States Government.

22.1705 Contract clause.

(a) Insert the clause at 52.222-50, Combating Trafficking
in Persons, in all solicitations and contracts.

22.17-2

(b) Use the basic clause with its Alternate I when the con-
tract will be performed outside the United States (as defined
at 25.003) and the contracting officer has been notified of spe-
cific U.S. directives or notices regarding combating traffick-
ing in persons (such as general orders or military listings of
“off-limits” local establishments) that apply to contractor
employees at the contract place of performance.
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Subpart 23.4—Use of Recovered Materials
and Biobased Products

23.400 Scope of subpart.

(a) The procedures in this subpart apply to all agency
acquisitions of an Environmental Protection Agency (EPA) or
United States Department of Agriculture (USDA)-designated
item, if—

(1) The price of the designated item exceeds $10,000; or

(2) The aggregate amount paid for designated items, or
for functionally equivalent designated items, in the preceding
fiscal year was $10,000 or more.

(b) While micro-purchases are included in determining the
aggregate amount paid under paragraph (a)(2) of this section,
it is not recommended that an agency track micro-purchases
when—

(1) The agency anticipates the aggregate amount paid
will exceed $10,000; or

(2) The agency intends to establish or continue an affir-
mative procurement program in the following fiscal year.

23.401 Definitions.
As used in this subpart—
(a) “EPA-designated item” means a product that is or can
be made with recovered material—
(1) That is listed by EPA in a procurement guideline (40
CFR part 247); and
(2) For which EPA has provided purchasing recommen-
dations in a related Recovered Materials Advisory Notice
(RMAN) (available at http.//www.epa.gov/epaoswer/non-hw/
procure/backgrnd.htm).
(b) “USDA-designated item” means a generic grouping of
products that are or can be made with biobased materials—
(1) That is listed by USDA in a procurement guideline
(7 CFR part 2902, subpart B); and
(2) For which USDA has provided purchasing recom-
mendations.

23.402 Authorities.

(a) The Resource Conservation and Recovery Act of 1976
(RCRA), 42 U.S.C. 6962.

(b) The Farm Security and Rural Investment Act of 2002
(FSRIA), 7 U.S.C. 8102.

(¢) Executive Order 13101 of September 14, 1998, Green-
ing the Government Through Waste Prevention, Recycling,
and Federal Acquisition.

(d) The Energy Policy Act of 2005, Public Law 109-58.

23.403 Policy.

Government policy on the use of products containing
recovered materials and biobased products considers cost,
availability of competition, and performance. Agencies shall
assure the use of products containing recovered materials and

biobased products to the maximum extent practicable without
jeopardizing the intended use of the product while maintain-
ing a satisfactory level of competition at a reasonable price.
Such products shall meet the reasonable performance stan-
dards of the agency and be acquired competitively, in a cost-
effective manner. Except as provided at FAR 23.404(b), vir-
gin material shall not be required by the solicitation (see
11.302).

23.404 Agency affirmative procurement programs.

(a) An agency must establish an affirmative procurement
program for EPA and USDA-designated items if the agency’s
purchases of designated items exceed the threshold set forth
in 23.400.

(1) Agencies have a period of 1 year to revise their pro-
curement program(s) after the designation of any new item by
EPA or USDA.

(2) Technical or requirements personnel and procure-
ment personnel are responsible for the preparation, imple-
mentation, and monitoring of affirmative procurement
programs.

(3) Agency affirmative procurement programs must
include—

(i) A recovered materials and biobased products
preference program;

(i1) An agency promotion program;

(iii) For EPA-designated items only, a program for
requiring reasonable estimates, certification, and verification
of recovered material used in the performance of contracts.
Both the recovered material content and biobased programs
require preaward certification that the products meet EPA or
USDA recommendations. A second certification is required
at contract completion for recovered material content; and

(iv) Annual review and monitoring of the effective-
ness of the program.

(b) “Exemptions”. (1) Agency affirmative procurement
programs must require that 100 percent of purchases of EPA
or USDA-designated items contain recovered material or bio-
based content, respectively, unless the item cannot be
acquired—

(1) Competitively within a reasonable time frame;

(i1) Meeting reasonable performance standards; or

(iii) At a reasonable price.

(2) EPA and USDA may provide categorical exemp-
tions for items that they designate, when procured for a spe-
cific purpose. For example, some USDA-designated items
such as mobile equipment hydraulic fluids, diesel fuel addi-
tives, and penetrating lubricants (see 7 CFR 2902.10 et seq.)
are excluded from the preferred procurement requirement for
the application of the USDA-designated item to one or both
of the following:

(i) Spacecraft system and launch support equipment.
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(i1) Military equipment, i.e., a product or system
designed or procured for combat or combat-related missions.

(c) Agency affirmative procurement programs must pro-
vide guidance for purchases of EPA-designated items at or
below the micro-purchase threshold.

(d) Agencies may use their own specifications or commer-
cial product descriptions when procuring products containing
recovered materials or biobased products. When using either,
the contract should specify—

(1) For products containing recovered materials, that
the product is composed of the—

(1) Highest percent of recovered materials practica-
ble; or

(i) Minimum content standards in accordance with
EPA’s Recovered Materials Advisory Notices; and

(2) For biobased products, that the product is composed
of—

(1) The highest percentage of biobased material prac-
ticable; or

(i1)) USDA’s recommended minimum contents stan-
dards.

(e) Agencies shall treat as eligible for the preference for
biobased products, products from “designated countries,” as
defined in 25.003, provided that those products—

(1) Meet the criteria for the definition of biobased prod-
uct, except that the products need not meet the requirement
that renewable agricultural materials (including plant, animal,
and marine materials) or forestry materials in such product
must be domestic; and

(2) Otherwise meet all requirements for participation in
the preference program.

23.405 Procedures.

(a) Designated items and procurement guidelines.
(1) Recovered Materials. Contracting officers should refer to
EPA’s list of EPA-designated items (available via the Internet
at http://'www.epa.gov/cpg/products.htm) and to their agen-
cies’ affirmative procurement program when purchasing
products that contain recovered material, or services that
could include the use of products that contain recovered mate-
rial.

(2) Biobased products. Contracting officers should refer
to USDA’s list of USDA-designated items (available through
the Internet at http.//www.usda.gov/biopreferred) and to their
agencies affirmative procurement program when purchasing
supplies that contain biobased material or when purchasing
services that could include supplies that contain biobased
material.

23.4-2

(b) Procurement exemptions. (1) Once an item has been
designated by either EPA or USDA, agencies shall purchase
conforming products unless an exemption applies (see
23.404(b)).

(2) When an exemption is used for an EPA-designated
item or the procurement of a product containing recovered
material does not meet or exceed the EPA recovered material
content guidelines, the contracting officer shall place a written
justification in the contract file.

(¢) Program priorities. When both the USDA-designated
item and the EPA-designated item will be used for the same
purposes, and both meet the agency’s needs, the agency shall
purchase the EPA-designated item.

23.406 Solicitation provisions and contract clauses.

(a) Insert the provision at 52.223-1, Biobased Product Cer-
tification, in solicitations that—

(1) Require the delivery or specify the use of USDA-
designated items; or

(2) Include the clause at 52.223-2.

(b) Insert the clause at 52.223-2, Affirmative Procurement
of Biobased Products Under Service and Construction Con-
tracts, in service or construction solicitations and contracts
unless the contract will not involve the use of USDA-desig-
nated items at http.//www.usda.gov/biopreferred or 7 CFR
Part 2902.

(c) Except for the acquisition of commercially available
off-the-shelf items, insert the provision at 52.223-4, Recov-
ered Material Certification, in solicitations that—

(1) Require the delivery or specify the use of EPA-des-
ignated items; or

(2) Include the clause at 52.223-17, Affirmative Pro-
curement of EPA-designated Items in Service and Construc-
tion Contracts.

(d) Except for the acquisition of commercially available
off-the-shelf items, insert the clause at 52.223-9, Estimate of
Percentage of Recovered Material Content for EPA-desig-
nated Items, in solicitations and contracts exceeding $100,000
that are for, or specify the use of, EPA-designated items con-
taining recovered materials. If technical personnel advise that
estimates can be verified, use the clause with its Alternate 1.

(e) Insert the clause at 52.223-17, Affirmative Procure-
ment of EPA-designated Items in Service and Construction
Contracts, in service or construction solicitations and con-
tracts unless the contract will not involve the use of EPA-des-
ignated items.
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Subpart 24.2—Freedom of Information Act

24.201 Authority.

The Freedom of Information Act (5 U.S.C.552, as
amended) provides that information is to be made available to
the public either by—

(a) Publication in the Federal Register;

(b) Providing an opportunity to read and copy records at
convenient locations; or

(¢) Upon request, providing a copy of a reasonably
described record.

24.202 Prohibitions.

(a) A proposal in the possession or control of the Govern-
ment, submitted in response to a competitive solicitation, shall
not be made available to any person under the Freedom of
Information Act. This prohibition does not apply to a pro-
posal, or any part of a proposal, that is set forth or incorporated
by reference in a contract between the Government and the
contractor  that  submitted the  proposal.  (See
10 U.S.C. 2305(g) and 41 U.S.C. 253b(m).)

(b) No agency shall disclose any information obtained pur-
suant to 15.403-3(b) that is exempt from disclosure under the
Freedom of Information Act. (See 10 U.S.C. 2306a(d)(2)(C)
and 41 U.S.C. 254b(d)(2)(C).)

(¢) A dispute resolution communication that is between a
neutral person and a party to alternative dispute resolution
proceedings, and that may not be disclosed under
5 U.S.C. 574, is exempt from disclosure under the Freedom of
Information Act (5 U.S.C. 552(b)(3)).

24.203 Policy.

(a) The Act specifies, among other things, how agencies
shall make their records available upon public request,
imposes strict time standards for agency responses, and
exempts certain records from public disclosure. Each
agency’s implementation of these requirements is located in
its respective title of the Code of Federal Regulations and ref-
erenced in Subpart 24.2 of its implementing acquisition
regulations.

(b) Contracting officers may receive requests for records
that may be exempted from mandatory public disclosure. The
exemptions most often applicable are those relating to classi-
fied information, to trade secrets and confidential commercial
or financial information, to interagency or intra-agency mem-
oranda, or to personal and medical information pertaining to
an individual. Other exemptions include agency personnel
practices, and law enforcement. Since these requests often
involve complex issues requiring an in-depth knowledge of a
large and increasing body of court rulings and policy guid-
ance, contracting officers are cautioned to comply with the
implementing regulations of their agency and to obtain nec-
essary guidance from the agency officials having Freedom of
Information Act responsibility. If additional assistance is
needed, authorized agency officials may contact the Depart-
ment of Justice, Office of Information and Privacy. A Free-
dom of Information Act guide and other resources are
available at the Department of Justice website under FOIA
reference materials: http.//www.usdoj.gov/oip.

k k k
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25.003

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(1) The construction material is a COTS item.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the

cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or
(i1) The end product is a COTS item.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means a foreign end product, construc-
tion material, or service that, due to applicability of a trade
agreement to a particular acquisition, is not subject to discrim-
inatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Israeli end product” means an article that—
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(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Least developed country” means any of the following
countries: Afghanistan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia, Cape Verde, Central Afri-
can Republic, Chad, Comoros, Democratic Republic of
Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethi-
opia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos,
Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and
Principe, Senegal, Sierra Leone, Solomon Islands, Somalia,
Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or
Zambia.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Noneligible offer” means an offer of a noneligible
product.

“Noneligible product” means a foreign end product that is
not an eligible product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“World Trade Organization Government Procurement
Agreement (WTO GPA) country” means any of the following
countries: Aruba, Austria, Belgium, Bulgaria, Canada,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
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Poland, Portugal, Romania, Singapore, Slovak Republic, Slo-
venia, Spain, Sweden, Switzerland, or United Kingdom.

“WTO GPA country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

25.004 Reporting of acquisition of end products
manufactured outside the United States.

(a) In accordance with the requirements of 41 U.S.C. 10a,
the head of each Federal agency must submit a report to Con-
gress on the amount of the acquisitions made by the agency
from entities that manufacture end products outside the
United States in that fiscal year.

(b) This report will be partially based on information col-
lected from offerors using solicitation provision 52.225-18,
Place of Manufacture (and its commercial item equivalent in
52.212-3, Offeror Representations and Certifications-Com-
mercial items). For purposes of this report, the criteria estab-
lished in the law is only whether the place of manufacture of
an end product is in the United States or outside the United
States, without regard to the origin of the components (see
25.001(c)).

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.
(a) This subpart implements—
(1) The Buy American Act (41 U.S.C. 10a - 10d);
(2) Executive Order 10582, December 17, 1954; and

(3) Waiver of the component test of the Buy American
Act for acquisitions of commercially available off-the-shelf
(COTS) items in accordance with 41 U.S.C 431.
(b) It applies to supplies acquired for use in the United
States, including supplies acquired under contracts set aside
for small business concerns, if—

(1) The supply contract exceeds the micro-purchase
threshold; or

(2) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.
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25.101 General.

(a) The Buy American Act restricts the purchase of sup-
plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and

(2) The cost of domestic components must exceed 50
percent of the cost of all the components. In accordance with
41 U.S.C. 431, this component test of the Buy American Act
has been waived for acquisitions of COTS items (see
12.505(a)).

(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
is a U.S.-made end product, but is not a domestic end product
unless it meets the component test in paragraph (a)(2) of this
section.

(c) Exceptions that allow the purchase of a foreign end
product are listed at 25.103. The unreasonable cost exception
is implemented through the use of an evaluation factor applied
to low foreign offers that are not eligible offers. The evalua-
tion factor is not used to provide a preference for one foreign
offer over another. Evaluation procedures and examples are
provided in Subpart 25.5.

25.102 Policy.
Except as provided in 25.103, acquire only domestic end
products for public use inside the United States.

25.103 Exceptions.

When one of the following exceptions applies, the con-
tracting officer may acquire a foreign end product without
regard to the restrictions of the Buy American Act:

(a) Public interest. The head of the agency may make a
determination that domestic preference would be inconsistent
with the public interest. This exception applies when an
agency has an agreement with a foreign government that pro-
vides a blanket exception to the Buy American Act.

(b) Nonavailability. The Buy American Act does not apply
with respect to articles, materials, or supplies if articles, mate-
rials, or supplies of the class or kind to be acquired, either as
end items or components, are not mined, produced, or manu-
factured in the United States in sufficient and reasonably
available commercial quantities and of a satisfactory quality.

(1) Class determinations.(i) A nonavailability determi-
nation has been made for the articles listed in 25.104. This
determination does not necessarily mean that there is no
domestic source for the listed items, but that domestic sources
can only meet 50 percent or less of total U.S. Government and
nongovernment demand.

(i) Before acquisition of an article on the list, the
procuring agency is responsible to conduct market research
appropriate to the circumstances, including seeking of domes-
tic sources. This applies to acquisition of an article as—

(A) An end product; or

(B) A significant component (valued at more than
50 percent of the value of all the components).

(iii) The determination in paragraph (b)(1)(i) of this
section does not apply if the contracting officer learns at any
time before the time designated for receipt of bids in sealed
bidding or final offers in negotiation that an article on the list
is available domestically in sufficient and reasonably avail-
able commercial quantities of a satisfactory quality to meet
the requirements of the solicitation. The contracting officer
must—

(A) Ensure that the appropriate Buy American
Act provision and clause are included in the solicitation (see
22.1101(a), 22.1101(b), or 25.1102);

(B) Specify in the solicitation that the article is
available domestically and that offerors and contractors may
not treat foreign components of the same class or kind as
domestic components; and

(C) Submit a copy of supporting documentation
to the appropriate council identified in 1.201-1, in accordance
with agency procedures, for possible removal of the article
from the list.

(2) Individual determinations. (i) The head of the con-
tracting activity may make a determination that an article,
material, or supply is not mined, produced, or manufactured
in the United States in sufficient and reasonably available
commercial quantities of a satisfactory quality.

(i1) If the contracting officer considers that the non-
availability of an article is likely to affect future acquisitions,
the contracting officer may submit a copy of the determination
and supporting documentation to the appropriate council
identified in 1.201-1, in accordance with agency procedures,
for possible addition to the list in 25.104.

(3) A written determination is not required if all of the
following conditions are present:

(i) The acquisition was conducted through use of full
and open competition.
(i1) The acquisition was synopsized in accordance
with 5.201.
(iii)) No offer for a domestic end product was
received.
(¢) Unreasonable cost. The contracting officer may deter-

mine that the cost of a domestic end product would be unrea-
sonable, in accordance with 25.105 and Subpart 25.5.

(d) Resale. The contracting officer may purchase foreign
end products specifically for commissary resale.

(e) Information technology that is a commercial item. The
restriction on purchasing foreign end products does not apply
to the acquisition of information technology that is a commer-
cial item, when using fiscal year 2004 or subsequent fiscal
year funds (Section 535(a) of Division F, Title V, Consoli-
dated Appropriations Act, 2004, and similar sections in sub-
sequent appropriations acts).
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25.104 Nonavailable articles.

(a) The following articles have been determined to be non-
available in accordance with 25.103(b)(1)(i):

Acetylene, black.

Agar, bulk.

Anise.

Antimony, as metal or oxide.

Asbestos, amosite, chrysotile, and crocidolite.

Bamboo shoots.

Handsewing needles.

Hemp yarn.

Hog bristles for brushes.
Hyoscine, bulk.

Ipecac, root.

Iodine, crude.

Kaurigum.

Lac.

Leather, sheepskin, hair type.

Bananas. Lavender oil.
Bauxite. Manganese.
Beef, corned, canned. Menthol, natural bulk.
Beef extract. Mica.
Bephenium hydroxynapthoate. Microprocessor chips (brought onto a Government con-
Bismuth. struction site as separate units for incorporation into building
Books, trade, text, technical, or scientific; newspapers; systems during construction or repair and alteration of real
pamphlets; magazines; periodicals; printed briefs and films; property).
not printed in the United States and for which domestic edi- Modacrylic fur ruff.
tions are not available. Nickel, primary, in ingots, pigs, shots, cathodes, or similar

Brazil nuts, unroasted
Cadmium, ores and flue dust.
Calcium cyanamide.

Capers.

Cashew nuts.

Castor beans and castor oil.
Chalk, English.

Chestnuts.

Chicle.

Chrome ore or chromite.
Cinchona bark.

Cobalt, in cathodes, rondelles, or other primary ore and

metal forms.

Cocoa beans.

Coconut and coconut meat, unsweetened, in shredded, des-
iccated, or similarly prepared form.

Coffee, raw or green bean.

Colchicine alkaloid, raw.

Copra.

Cork, wood or bark and waste.

Cover glass, microscope slide.

Crane rail (85-pound per foot).

Cryolite, natural.

Dammar gum.

Diamonds, industrial, stones and abrasives.
Emetine, bulk.

Ergot, crude.

Erythrityl tetranitrate.

Fair linen, altar.

Fibers of the following types: abaca, abace, agave, coir,
flax, jute, jute burlaps, palmyra, and sisal.

Goat and kidskins.

Goat hair canvas.

Grapefruit sections, canned.

Graphite, natural, crystalline, crucible grade.
Hand file sets (Swiss pattern).
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forms; nickel oxide and nickel salts.

Nitroguanidine (also known as picrite).

Nux vomica, crude.

Oiticica oil.

Olive oil.

Olives (green), pitted or unpitted, or stuffed, in bulk.

Opium, crude.

Oranges, mandarin, canned.

Petroleum, crude oil, unfinished oils, and finished
products.

Pine needle oil.

Platinum and related group metals, refined, as sponge,
powder, ingots, or cast bars.

Pyrethrum flowers.

Quartz crystals.

Quebracho.

Quinidine.

Quinine.

Rabbit fur felt.

Radium salts, source and special nuclear materials.

Rosettes.

Rubber, crude and latex.

Rutile.

Santonin, crude.

Secretin.

Shellac.

Silk, raw and unmanufactured.

Spare and replacement parts for equipment of foreign man-
ufacture, and for which domestic parts are not available.

Spices and herbs, in bulk.

Sugars, raw.

Swords and scabbards.

Talc, block, steatite.

Tantalum.

Tapioca flour and cassava.

Tartar, crude; tartaric acid and cream of tartar in bulk.
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Subpart 25.2—Buy American Act—
Construction Materials

(a) This subpart implements—
(1) The Buy American Act (41 U.S.C. 10a - 10d);
(2) Executive Order 10582, December 17, 1954; and
(3) Waiver of the component test of the Buy American
Act for acquisitions of commercially available off-the-shelf
(COTS) items in accordance with 41 U.S.C. 431.
(b) It applies to contracts for the construction, alteration, or
repair of any public building or public work in the United
States.

25.201 Policy.

Except as provided in 25.202, use only domestic construc-
tion materials in construction contracts performed in the
United States.

25.202 Exceptions.

(a) When one of the following exceptions applies, the con-
tracting officer may acquire foreign construction materials
without regard to the restrictions of the Buy American Act:

(1) Impracticable or inconsistent with public interest.
The head of the agency may determine that application of the
restrictions of the Buy American Act to a particular construc-
tion material would be impracticable or would be inconsistent
with the public interest. The public interest exception applies
when an agency has an agreement with a foreign government
that provides a blanket exception to the Buy American Act.

(2) Nonavailability. The head of the contracting activity
may determine that a particular construction material is not
mined, produced, or manufactured in the United States in suf-
ficient and reasonably available commercial quantities of a
satisfactory quality. The determinations of nonavailability of
the articles listed at 25.104(a) and the procedures at
25.103(b)(1) also apply if any of those articles are acquired as
construction materials.

(3) Unreasonable cost. The contracting officer con-
cludes that the cost of domestic construction material is unrea-
sonable in accordance with 25.204.

(b) Determination and findings. When a determination is
made for any of the reasons stated in this section that certain
foreign construction materials may be used, the contracting
officer must list the excepted materials in the contract. The
agency must make the findings justifying the exception avail-
able for public inspection.

(c) Acquisitions under trade agreements. For construction
contracts with an estimated acquisition value of $7,443,000 or

more, see Subpart 25.4.

25.203 Preaward determinations.
(a) For any acquisition, an offeror may request from the
contracting officer a determination concerning the inapplica-

bility of the Buy American Act for specifically identified con-
struction materials. The time for submitting the request is
specified in the solicitation in paragraph (b) of either
52.225-10 or 52.225-12, whichever applies. The information
and supporting data that must be included in the request are
also specified in the solicitation in paragraphs (c) and (d) of
either 52.225-9 or 52.225-11, whichever applies.

(b) Before award, the contracting officer must evaluate all
requests based on the information provided and may supple-
ment this information with other readily available
information.

25.204 Evaluating offers of foreign construction material.

(a) Offerors proposing to use foreign construction material
other than that listed by the Government in the applicable
clause at 52.225-9, paragraph (b)(2), or 52.225-11,
paragraph (b)(3), or covered by the WTO GPA or a Free Trade
Agreement (paragraph (b)(2) of 52.225-11), must provide the
information required by paragraphs (c) and (d) of the respec-
tive clauses.

(b) Unless the head of the agency specifies a higher per-
centage, the contracting officer must add to the offered price
6 percent of the cost of any foreign construction material pro-
posed for exception from the requirements of the Buy Amer-
ican Act based on the unreasonable cost of domestic
construction materials. In the case of a tie, the contracting
officer must give preference to an offer that does not include
foreign construction material excepted at the request of the
offeror on the basis of unreasonable cost.

(c) Offerors also may submit alternate offers based on use
of equivalent domestic construction material to avoid possible
rejection of the entire offer if the Government determines that
an exception permitting use of a particular foreign construc-
tion material does not apply.

(d) If the contracting officer awards a contract to an offeror
that proposed foreign construction material not listed in the
applicable clause in the solicitation (paragraph (b)(2) of
52.225-9, or paragraph (b)(3) of 52.225-11), the contracting
officer must add the excepted materials to the list in the con-
tract clause.

25.205 Postaward determinations.

(a) If a contractor requests a determination regarding the
inapplicability of the Buy American Act after contract award,
the contractor must explain why it could not request the deter-
mination before contract award or why the need for such
determination otherwise was not reasonably foreseeable. If
the contracting officer concludes that the contractor should
have made the request before contract award, the contracting
officer may deny the request.

(b) The contracting officer must base evaluation of any
request for a determination regarding the inapplicability of the
Buy American Act made after contract award on information
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required by paragraphs (c) and (d) of the applicable clause at
52.225-9 or 52.225-11 and/or other readily available
information.

(c) If a determination, under 25.202(a), is made after con-
tract award that an exception to the Buy American Act
applies, the contracting officer must negotiate adequate con-
sideration and modify the contract to allow use of the foreign
construction material. When the basis for the exception is the
unreasonable price of a domestic construction material, ade-
quate consideration is at least the differential established in
25.202(a) or in accordance with agency procedures.

25.206 Noncompliance.

The contracting officer must—

(a) Review allegations of Buy American Act violations;

(b) Unless fraud is suspected, notify the contractor of the
apparent unauthorized use of foreign construction material
and request a reply, to include proposed corrective action; and

(c) If the review reveals that a contractor or subcontractor
has used foreign construction material without authorization,
take appropriate action, including one or more of the
following:

(1) Process a determination concerning the inapplica-

bility of the Buy American Act in accordance with 25.205.
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(2) Consider requiring the removal and replacement of
the unauthorized foreign construction material.

(3) If removal and replacement of foreign construction
material incorporated in a building or work would be imprac-
ticable, cause undue delay, or otherwise be detrimental to the
interests of the Government, the contracting officer may
determine in writing that the foreign construction material
need not be removed and replaced. A determination to retain
foreign construction material does not constitute a determina-
tion that an exception to the Buy American Act applies, and
this should be stated in the determination. Further, a determi-
nation to retain foreign construction material does not affect
the Government’s right to suspend or debar a contractor, sub-
contractor, or supplier for violation of the Buy American Act,
or to exercise other contractual rights and remedies, such as
reducing the contract price or terminating the contract for
default.

(4) If the noncompliance is sufficiently serious, con-
sider exercising appropriate contractual remedies, such as ter-
minating the contract for default. Also consider preparing and
forwarding a report to the agency suspending or debarring
official in accordance with Subpart 9.4. If the noncompliance
appears to be fraudulent, refer the matter to other appropriate
agency officials, such as the officer responsible for criminal
investigation.
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Subpart 50.2—Support Anti-terrorism by
Fostering Effective Technologies Act of 2002

50.200 Scope of subpart.

This subpart implements the Support Anti-terrorism by
Fostering Effective Technologies Act of 2002 (SAFETY Act)
liability protections to promote development and use of anti-
terrorism technologies.

50.201 Definitions.

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Block certification” means SAFETY Act certification of
a technology class that the Department of Homeland Security
(DHS) has determined to be an approved class of approved
products for homeland security.

“Block designation” means SAFETY Act designation of a
technology class that the DHS has determined to be a Quali-
fied Anti-Terrorism Technology (QATT).

“Pre-qualification designation notice” means a notice in a
procurement solicitation or other publication by the Govern-
ment stating that the technology to be procured either affirma-
tively or presumptively satisfies the technical -criteria
necessary to be deemed a qualified anti-terrorism technology.
A pre-qualification designation notice authorizes offeror(s) to
submit streamlined SAFETY Act applications for SAFETY
Act designation and receive expedited processing of those
applications.

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-

ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
DHS pursuant to 6 U.S.C. 442(d), as further delineated in 6
CFR 25.8 and 25.9, that a QATT for which a SAFETY Act
designation has been issued is an approved product for home-
land security, i.e., it will perform as intended, conforms to the
seller’s specifications, and is safe for use as intended.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 441 (b) and 6 U.S.C. 443(a), as fur-
ther delineated in 6 CFR 25.4, that a particular Anti-Terrorism
Technology constitutes a QATT under the SAFETY Act.

50.202 Authorities.

The following authorities apply:

(a) Support Anti-terrorism by Fostering Effective Technol-
ogies Act 0f 2002 (SAFETY Act), 6 U.S.C. 441-444.

(b) Executive Order 13286 of February 28, 2003, Amend-
ment of Executive Orders, and Other Actions, in Connection
With the Transfer of Certain Functions to the Secretary of
Homeland Security.

(c) Executive Order 10789 of November 14, 1958, Con-
tracting Authority of Government Agencies in Connection
with National Defense Functions.

(d) 6 CFR Part 25.

50.203 General.

(a) As part of the Homeland Security Act of 2002, Pub. L.
107-296, Congress enacted the SAFETY Act to—

(1) Encourage the development and use of anti-terror-
ism technologies that will enhance the protection of the
nation; and

(2) Provide risk management and litigation manage-
ment protections for sellers of QAT Ts and others in the supply
and distribution chain.

(b) The SAFETY Act’s liability protections are comple-
mentary to the Terrorism Risk Insurance Act of 2002.

(¢) Questions concerning the SAFETY Act may be
directed to DHS Office of SAFETY Act Implementation
(OSAI). Additional information about the SAFETY Act may
be found at Attp://www.SAFETYAct.gov. Included on this web-
site are block designations and block certifications granted by
DHS.

50.204 Policy.
(a) Agencies should—

(1) Determine whether the technology to be procured is
appropriate for SAFETY Act protections and, if appropriate,
formally relay this determination to DHS for purposes of sup-
porting contractor application(s) for SAFETY Act protections
in relation to criteria (b)(viii) of 6 CFR 25.4, Designation of
Qualified Anti-Terrorism Technologies;
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(2) Encourage offerors to seek SAFETY Act protec-
tions for their offered technologies, even in advance of the
issuance of a solicitation; and

(3) Not mandate SAFETY Act protections for acquisi-
tions because applying for SAFETY Act protections for a par-
ticular technology is the choice of the offeror.

(b) Agencies shall not solicit offers contingent upon
SAFETY Act designation or certification occurring before
contract award unless authorized in accordance with
50.205-3.

(c) Agencies shall not solicit offers or award contracts pre-
suming DHS will issue a SAFETY Act designation or certifi-
cation after contract award unless authorized in accordance
with 50.205-4.

(d) The DHS determination to extend SAFETY Act pro-
tections for a particular technology is not a determination that
the technology meets, or fails to meet, the requirements of a
solicitation.

50.205 Procedures.

50.205-1 SAFETY Act Considerations.

(a) SAFETY Act applicability. Requiring activities should
review requirements to identify potential technologies that
prevent, detect, identify, or deter acts of terrorism or limit the
harm such acts might cause, and may be appropriate for
SAFETY Act protections. In questionable cases, the agency
shall consult with DHS. For acquisitions involving such tech-
nologies, the requiring activity should ascertain through dis-
cussions with DHS whether a block designation or block
certification exists for the technology being acquired.

(1) If one does exist, the requiring activity should
request that the contracting officer notify offerors.

(2) If one does not exist, see 50.205-2, Pre-qualification
designation notice.

(b) Early consideration of the SAFETY Act. Acquisition
officials shall consider SAFETY Act issues as early in the
acquisition cycle as possible (see FAR 7.105(b)(19)(v)). Nor-
mally, this would be at the point where the required capabili-
ties or performance characteristics are addressed. This is
important because the processing times for issuing determi-
nations on all types of SAFETY Act applications vary
depending on many factors, including the influx of applica-
tions to DHS and the technical complexity of individual appli-
cations.

(¢) Industry outreach. When applicable, acquisition offi-
cials should include SAFETY Act considerations in all indus-
try outreach efforts including, but not limited to, requests for
information, draft requests for proposal, and industry confer-
ences.

(d) Reciprocal waiver of claims. For purposes of 6 CFR
25.5(e), the Government is not a customer from which a con-
tractor must request a reciprocal waiver of claims.

50.2-2

50.205-2 Pre-qualification designation notice.

(a) Requiring activity responsibilities. (1) If the requiring
activity determines that the technology to be acquired may
qualify for SAFETY Act protection, the requiring activity is
responsible for requesting a pre-qualification designation
notice from DHS. Such a request for a pre-qualification des-
ignation notice should be made once the requiring activity has
determined that the technology specifications or statement of
work are established and are unlikely to undergo substantive
modification. DHS will then determine whether the technol-
ogy identified in the request either affirmatively or presump-
tively satisfies the technical criteria for SAFETY Act
designation. An affirmative determination means the technol-
ogy described in the pre-qualification designation notice sat-
isfies the technical criteria for SAFETY Act designation as a
QATT. A presumptive determination means that the technol-
ogy is a good candidate for SAFETY Act designation as a
QATT. In either case, the notice will authorize offerors to—

(1) Submit a streamlined application for SAFETY
Act designation; and

(i1) Receive expedited review of their application for
SAFETY Act designation.

(2) The requiring activity shall make requests using the
procurement pre-qualification request form available at http./
/www.SAFETYAct.gov. The website includes instructions for
completing and submitting the form.

(3) The requiring activity shall provide a copy of the
request, as well as a copy of the resulting pre-qualification
designation notice or DHS denial, to the contracting officer.

(b) Contracting officer responsibilities. Upon receipt of the
documentation specified in paragraph (a)(3) of this subsec-
tion, the contracting officer shall—

(1) Include in any pre-solicitation notice (Subpart 5.2)
that a pre-qualification designation notice has been—

(i) Requested and is under review by DHS;

(i1) Denied by DHS; or

(iii) Issued and a copy will be included with the solic-
itation; and

(2) Incorporate the pre-qualification designation notice
into the solicitation.

50.205-3 Authorization of offers contingent upon
SAFETY Act designation or certification before
contract award.

(a) Contracting officers may authorize such contingent
offers, only if—
(1) DHS has issued—

(i) For offers contingent upon SAFETY Act desig-
nation, a pre-qualification designation notice or a block des-
ignation; or

(i1) For offers contingent upon SAFETY Act certifi-
cation, a block certification;
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(2) To the contracting officer’s knowledge, the Govern-
ment has not provided advance notice so that potential offer-
ors could have obtained SAFETY Act designations/
certifications for their offered technologies before release of
any solicitation; and

(3) Market research shows that there will be insufficient
competition without SAFETY Act protections or the subject
technology would be sold to the Government only with
SAFETY Act protections.

(b) Contracting officers shall not authorize offers contin-
gent upon obtaining a SAFETY Act certification (as opposed
to a SAFETY Act designation), unless a block certification
applies to the class of technology to be acquired under the
solicitation.

50.205-4 Authorization of awards made presuming
SAFETY Act designation or certification after contract
award.

(a) When necessary to award a contract prior to DHS issu-
ing SAFETY Act protections, contracting officers may award
contracts presuming that DHS will issue a SAFETY Act des-
ignation/certification to the contractor after contract award
only if—

(1) The criteria of 50.205-3(a) are met;

(2) The chief of the contracting office (or other official
designated in agency procedures) approves the action; and

(3) The contracting officer advises DHS of the timelines
for potential award and consults DHS as to when DHS could
reasonably complete evaluations of offerors’ applications for

SAFETY Act designations or certifications.

(b) Contracting officers shall not authorize offers presum-
ing that SAFETY Act certification will be obtained (as
opposed to a SAFETY Act designation), unless a block certi-
fication applies to the class of technology to be acquired under
the solicitation..

50.206 Solicitation provisions and contract clause.
(a) Insert the provision at 52.250-2, SAFETY Act Cover-
age Not Applicable, in solicitations if—

(1) The agency consulted with DHS on a questionable
case of SAFETY Act applicability to an acquisition in accor-
dance with 50.205-1(a), and after the consultation, the agency
has determined that SAFETY Act protection is not applicable
for the acquisition; or

(2) DHS has denied approval of a pre-qualification des-
ignation notice.

(b)(1) Insert the provision at 52.250-3, SAFETY Act Block
Designation/Certification, in a solicitation when DHS has
issued a block designation/certification for the solicited tech-
nologies.

(2) Use the provision at 52.250-3 with its Alternate I
when contingent offers are authorized in accordance with
50.205-3.

(3) Use the provision at 52.250-3 with its Alternate 11
when offers presuming SAFETY Act designation or certifica-
tion are authorized in accordance with 50.205-4. If this alter-
nate is used, the contracting officer may increase the number |
of days within which offerors must submit their SAFETY Act
designation or certification application.

(c)(1) Insert the provision at 52.250-4, SAFETY Act Pre-
qualification Designation Notice, in a solicitation for which
DHS has issued a pre-qualification designation notice.

(2) Use the provision at 52.250-4 with its Alternate I
when contingent offers are authorized in accordance with
50.205-3.

(3) Use the provision at 52.250-4 with its Alternate 11
when offers presuming SAFETY Act designation or certifica-
tion are authorized in accordance with 50.205-4. If this alter-
nate is used, the contracting officer may increase the number |
of days within which offerors must submit their SAFETY Act
designation or certification application.

(d) Insert the clause at 52.250-5, SAFETY Act—Equitable
Adjustment—

(1) In the solicitation, if the provision at 52.250-3 or
52.250-4 is used with its Alternate II; and

(2) In any resultant contract, if DHS has not issued
SAFETY Act designation or certification to the successful
offeror before contract award.

50.2-3
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internet at Attp.//www.ccr.gov or by calling 1-888-227-2423,
or 269-961-5757.

(End of clause)

52.204-8 Annual Representations and Certifications.
As prescribed in 4.1202, insert the following provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS
(FEB 2009)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is
[insert NAICS codel].

(2) The small business size standard is
[insert size standard].

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b)(1) If the clause at 52.204-7, Central Contractor Regis-
tration, is included in this solicitation, paragraph (d) of this
provision applies.

(2) If the clause at 52.204-7 is not included in this solic-
itation, and the offeror is currently registered in CCR, and has
completed the ORCA electronically, the offeror may choose
to use paragraph (d) of this provision instead of completing
the corresponding individual representations and certifica-
tions in the solicitation. The offeror shall indicate which
option applies by checking one of the following boxes:

[ 1 (i) Paragraph (d) applies.

[ 1 (i) Paragraph (d) does not apply and the offeror
has completed the individual representations and
certifications in the solicitation.

(c)(1) The following representations or certifications in
ORCA are applicable to this solicitation as indicated:

(1) 52.203-2, Certificate of Independent Price Deter-
mination. This provision applies to solicitations when a firm-
fixed-price contract or fixed-price contract with economic
price adjustment is contemplated, unless—

(A) The acquisition is to be made under the sim-
plified acquisition procedures in Part 13;

(B) The solicitation is a request for technical pro-
posals under two-step sealed bidding procedures; or

(C) The solicitation is for utility services for
which rates are set by law or regulation.

(i1) 52.203-11, Certification and Disclosure Regard-
ing Payments to Influence Certain Federal Transactions. This
provision applies to solicitations expected to exceed
$100,000.

(iii) 52.204-3, Taxpayer Identification. This provi-
sion applies to solicitations that do not include the clause at
52.204-7, Central Contractor Registration.

(iv) 52.204-5, Women-Owned Business (Other Than
Small Business). This provision applies to solicitations that—

(A) Are not set aside for small business concerns;

(B) Exceed the simplified acquisition threshold;
and

(C) Are for contracts that will be performed in the
United States or its outlying areas.

(v) 52.209-5, Certification Regarding Responsibility
Matters. This provision applies to solicitations where the con-
tract value is expected to exceed the simplified acquisition
threshold.

(vi) 52.214-14, Place of Performance—Sealed Bid-
ding. This provision applies to invitations for bids except
those in which the place of performance is specified by the
Government.

(vii) 52.215-6, Place of Performance. This provision
applies to solicitations unless the place of performance is
specified by the Government.

(viii) 52.219-1, Small Business Program Represen-
tations (Basic & Alternate I). This provision applies to solic-
itations when the contract will be performed in the United
States or its outlying areas.

(A) The basic provision applies when the solici-
tations are issued by other than DoD, NASA, and the Coast
Guard.

(B) The provision with its Alternate I applies to
solicitations issued by DoD, NASA, or the Coast Guard.

(ix) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by sealed bidding
and the contract will be performed in the United States or its
outlying areas.

(x) 52.222-22, Previous Contracts and Compliance
Reports. This provision applies to solicitations that include
the clause at52.222-26, Equal Opportunity.

(xi) 52.222-25, Affirmative Action Compliance.
This provision applies to solicitations, other than those for
construction, when the solicitation includes the clause at
52.222-26, Equal Opportunity.

(xii) 52.222-38, Compliance with Veterans’
Employment Reporting Requirements.  This provision
applies to solicitations when it is anticipated the contract
award will exceed the simplified acquisition threshold and the
contract is not for acquisition of commercial items.

(xiii) 52.223-1, Biobased Product Certification.
This provision applies to solicitations that require the delivery
or specify the use of USDA—designated items; or include the
clause at 52.223-2, Affirmative Procurement of Biobased
Products Under Service and Construction Contracts.

(xiv) 52.223-4, Recovered Material Certification.
This provision applies to solicitations that are for, or specify
the use of, EPA—designated items.

(xv) 52.225-2, Buy American Act Certificate. This
provision applies to solicitations containing the clause at
52.225-1.

52.2-11
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(xvi) 52.225-4, Buy American Act-Free Trade
Agreements—Israeli Trade Act Certificate. (Basic, Alternate I,
and Alternate I1I) This provision applies to solicitations con-
taining the clause at 52.225-3.

(A) If the acquisition value is less than $25,000,
the basic provision applies.

(B) If the acquisition value is $25,000 or more but
is less than $50,000, the provision with its Alternate I applies.

(C) If the acquisition value is $50,000 or more but
is less than $67,826, the provision with its Alternate Il applies.

(xvii) 52.225-6, Trade Agreements Certificate. This
provision applies to solicitations containing the clause at
52.225-5.

(xviii) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan—Certification.

(xix) 52.226-2, Historically Black College or Uni-
versity and Minority Institution Representation. This provi-
sion applies to—

(A) Solicitations for research, studies, supplies, or
services of the type normally acquired from higher educa-
tional institutions; and

(B) For DoD, NASA, and Coast Guard acquisi-
tions, solicitations that contain the clause at 52.219-23, Notice
of Price Evaluation Adjustment for Small Disadvantaged
Business Concerns.

(2) The following certifications are applicable as indi-
cated by the Contracting Officer:
[Contracting Officer check as appropriate.]

_(1)52.219-19, Small Business Concern Represen-
tation for the Small Business Competitiveness Demonstration
Program.

_(i1) 52.219-21, Small Business Size Representa-
tion for Targeted Industry Categories Under the Small Busi-
ness Competitiveness Demonstration Program.

_(iii) 52.219-22, Small Disadvantaged Business
Status.

__(A) Basic.
__(B) Alternate 1.

_ (iv) 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products.

_(v) 52.222-48, Exemption from Application of
the Service Contract Act to Contracts for Maintenance, Cali-
bration, or Repair of Certain Equipment Certification.

_ (vi) 52.222-22 Exemption from Application of
the Service Contract Act to Contracts for Certain Services—
Certification.

_(vii) 52.223-9, with its Alternate I, Estimate of
Percentage of Recovered Material Content for EPA—Desig-
nated Products (Alternate I only).

_(viii) 52.223-13, Certification of Toxic Chemical
Release Reporting.

_ (ix) 52.227-6, Royalty Information.

___(A) Basic.

52.2-12

__(B) Alternate I.
~(x) 52.227-15, Representation of Limited Rights
Data and Restricted Computer Software.

(d) The offeror has completed the annual representations
and certifications electronically via the Online Representa-
tions and Certifications Application (ORCA) website at Attp./
/orca.bpn.gov. After reviewing the ORCA database informa-
tion, the offeror verifies by submission of the offer that the
representations and certifications currently posted electroni-
cally that apply to this solicitation as indicated in paragraph
(c) of this provision have been entered or updated within the
last 12 months, are current, accurate, complete, and applicable
to this solicitation (including the business size standard appli-
cable to the NAICS code referenced for this solicitation), as
of the date of this offer and are incorporated in this offer by
reference (see FAR 4.1201); except for the changes identified
below [offeror to insert changes, identifying change by clause
number, title, date]. These amended representation(s) and/or
certification(s) are also incorporated in this offer and are cur-
rent, accurate, and complete as of the date of this offer.

FAR CLAUSE # TITLE DATE  CHANGE

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on ORCA.

(End of provision)

52.204-9 Personal Identity Verification of Contractor
Personnel.
As prescribed in 4.1303, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR
PERSONNEL (SEPT 2007)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that
implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24 and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall insert this clause in all subcon-
tracts when the subcontractor is required to have routine phys-
ical access to a Federally-controlled facility and/or routine
access to a Federally-controlled information system.

(End of clause)

52.204-10 Reporting Subcontract Awards.
As prescribed in 4.1401(a), insert the following clause:

REPORTING SUBCONTRACT AWARDS (SEPT 2007)

(a) Definition. Subcontract, as used in this clause, means
any contract as defined in FAR Subpart 2.1 entered into by the
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Contractor to furnish supplies or services for performance of
this contract. It includes, but is not limited to, purchase orders
and changes and modifications to purchase orders, but does
not include contracts that provide supplies or services bene-
fiting two or more contracts.

(b) Section 2(d) of the Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. No. 109-282) requires
establishment of a pilot program for a single searchable web-
site, available to the public at no charge that includes infor-
mation on Federal subcontracts.

(c) Within thirty days after the end of March, June, Sep-
tember, and December of each year through 2008, the Con-
tractor shall report the following information at www.esrs.gov
for each subcontract award with a value greater than $1 mil-
lion made during that quarter. (The Contractor shall follow the
instructions at www.esrs.gov to report the data.)

(1) Name of the subcontractor.

(2) Amount of the award.

(3) Date of award.

(4) The applicable North American Industry Classifica-
tion System code.

(5) Funding agency or agencies.

(6) Award title descriptive of the purpose of the action.

(7) Contract number.

(8) Subcontractor location including address.

(9) Subcontract primary performance location includ-
ing address.

(10) Unique identifier for the subcontractor.

(End of clause)
52.205 [Reserved]

52.206 [Reserved]

(FAC 2005-30) 52.2-12.1
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() Debriefing. 1f a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed
by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)
52.212-2 Evaluation—Commercial Items.

As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and include them in the relative order of impor-
tance of the evaluation factors, such as in descending order of
importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before

the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (FEB 2009)

An offeror shall complete only paragraph (b) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically at http://orca.bpn.gov. If an
offeror has not completed the annual representations and cer-
tifications electronically at the ORCA website, the offeror
shall complete only paragraphs (c) through (m) of this
provision.

(a) Definitions. As used in this provision—

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellanecous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellanecous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-

52.2-29


http://orca.bpn.gov

FAC 2005-26 JUNE 12, 2008

52.212-3

FEDERAL ACQUISITION REGULATION

bled and reassembled, the place of reassembly is not the place
of manufacture.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not
include business operations that the person conducting the
business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization;

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.

“Service-disabled  veteran-owned  small
concern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i1)) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

business

52.2-30

“Women-owned business concern” means a concern which
is at least 51 percent owned by one or more women; or in the
case of any publicly owned business, at least 51 percent of its
stock is owned by one or more women; and whose manage-
ment and daily business operations are controlled by one or
more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(1) Whose management and daily business operations
are controlled by one or more women.

(b) (1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (b)(2) of this
provision do not automatically change the representations and
certifications posted on the Online Representations and Cer-
tifications Application (ORCA) website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the ORCA website
at http://orca.bpn.gov. After reviewing the ORCA database
information, the offeror verifies by submission of this offer
that the representations and certifications currently posted
electronically at FAR 52.212-3, Offeror Representations and
Certifications—Commercial Items, have been entered or
updated in the last 12 months, are current, accurate, complete,
and applicable to this solicitation (including the business size
standard applicable to the NAICS code referenced for this
solicitation), as of the date of this offer and are incorporated
in this offer by reference (see FAR 4.1201), except for para-
graphs .

[Offeror to identify the applicable paragraphs at (c)
through (m) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on ORCA.]

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it (1 is, [ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents as part of its offer that it [ is, [ is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
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veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it [ is, [ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it dis, dis not a
small disadvantaged business concern as defined in
13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents that it (dis, (dis not a women-owned small business
concern.

NOTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [dis a women-owned business
concern.

(7) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
has represented itself to be a small business concern under the
size standards for this solicitation.)

(1) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses in
one of the designated industry groups (DIGs).] The offeror
represents as part of its offer that it [ is, [d is not an emerging
small business.

(i1) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry categories
(TICs) or designated industry groups (DIGs).] Offeror repre-
sents as follows:

(A) Offeror’s number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror’s average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tion is expressed in terms of annual receipts).

(Check one of the following):

Average Annual Gross

Number of Employees Revenues
50 or fewer 81 million or less
__51-100 ~$1,000,001-$2 million
~101-250 _$2,000,001-$3.5 million
~251-500 ~$3,500,001-$5 million
~501-750 ~$5,000,001-$10 million
~751-1,000 _$10,000,001-$17 million
___Over 1,000 ___Over $17 million

(9) [Complete only if the solicitation contains the clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Status and Reporting, and the offeror desires a
benefit based on its disadvantaged status.)

(1) General. The oftferor represents that either—

(A) It Qis, Qs not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material change in disadvantaged ownership
and control has occurred since its certification, and, where the
concern is owned by one or more individuals claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It (A has, (D has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart B, and a deci-
sion on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(i) A Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns. The
offeror represents, as part of its offer, that it is a joint venture
that complies with the requirements in 13 CFR 124.1002(f)
and that the representation in paragraph (c)(9)(i) of this pro-
vision is accurate for the small disadvantaged business con-
cern that is participating in the joint venture. [ The offeror shall
enter the name of the small disadvantaged business concern
thatis participating in the joint venture: .

(10) HUBZone small business concern. [ Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(1) It QA is, A is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
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the Small Business Administration, and no material change in
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by the
Small Business Administration in accordance with 13 CFR
Part 126; and

(i1) It is, A is not a joint venture that complies with
the requirements of 13 CFR Part 126, and the representation
in paragraph (c)(10)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are partic-
ipating in the joint venture. [The offeror shall enter the name
or names of the HUBZone small business concern or concerns
that are participating in the joint venture: .] Each
HUBZone small business concern participating in the joint
venture shall submit a separate signed copy of the HUBZone
representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(i) It A has, (1 has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

(i1) It (A has, [ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(1) It O has developed and has on file, (4 has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i1) It (4 has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an
officer or employee of Congress or an employee of a Member
of Congress on his or her behalf in connection with the award
of any resultant contract. If any registrants under the Lobby-
ing Disclosure Act of 1995 have made a lobbying contact on
behalf of the offeror with respect to this contract, the offeror
shall complete and submit, with its offer, OMB Standard Form
LLL, Disclosure of Lobbying Activities, to provide the name
of the registrants. The offeror need not report regularly
employed officers or employees of the offeror to whom pay-
ments of reasonable compensation were made.

(f) Buy American Act Certificate. (Applies only if the
clause at Federal Acquisition Regulation (FAR) 52.225-1,
Buy American Act—Supplies, is included in this solicitation.)

52.2-32  (FAC 2005-26)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item” “component,”
“domestic end product,” “end product,” "foreign end prod-
uct,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Supplies.”

(2) Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g)(1) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate. (Applies only if the clause at
FAR 52.225-3, Buy American Act—Free Trade Agree-
ments—Israeli Trade Act, is included in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, is a domestic end product and that for other than COTS
items, the offeror has considered components of unknown ori-
gin to have been mined, produced, or manufactured outside
the United States. The terms “Bahrainian or Moroccan end
product,” “commercially available off-the-shelf (COTS)
item,” “component,” “domestic end product,” “end product,”
“foreign end product,” “Free Trade Agreement country,”
“Free Trade Agreement country end product,” “Israeli end
product,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act-Free Trade Agree-
ments-Israeli Trade Act.”

(i) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Bahrainian or Moroccan end products) or Israeli end products
as defined in the clause of this solicitation entitled “Buy
American Act—Free Trade Agreements—Israeli Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian or Moroccan End Products) or Israeli End Prod-
ucts:

Line Item No. Country of Origin

[List as necessary]
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(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in
paragraph (g)(1)(ii) of this provision) as defined in the clause
of this solicitation entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act.” The offeror shall list as
other foreign end products those end products manufactured
in the United States that do not qualify as domestic end prod-
ucts, i.e., an end product that is not a COTS item and does not
meet the component test in paragraph (2) of the definition of
“domestic end product.”

Other Foreign End Products:

Line Item No. Country of Origin

[List as necessary)

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate I. If Alternate I to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this solic-

itation entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

Line Item No.

[List as necessary)

(3) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate I1.If Alternate 11 to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act™:

Canadian or Israeli End Products:

Line Item No. Country of Origin

[List as necessary]

(4) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-
made or designated country end product, as defined in the
clause of this solicitation entitled “Trade Agreements.”

(i1) The offeror shall list as other end products those
end products that are not U.S.-made or designated country end
products.

Other End Products:

Line Item No. Country of Origin

[List as necessary]

(ii1) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items covered by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated country end prod-
ucts without regard to the restrictions of the Buy American
Act. The Government will consider for award only offers of
U.S.-made or designated country end products unless the
Contracting Officer determines that there are no offers for
such products or that the offers for such products are insuffi-
cient to fulfill the requirements of the solicitation.

(h) Certification Regarding Responsibility Matters (Exec-
utive Order 12689). (Applies only if the contract value is
expected to exceed the simplified acquisition threshold.) The
offeror certifies, to the best of its knowledge and belief, that
the offeror and/or any of its principals—

(1) 1 Are, d are not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency;

(2) 1 Have, 1 have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, violating Fed-
eral criminal tax laws, or receiving stolen property;

(3) 1 Are, [ are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses enumerated in paragraph
(h)(2) of this clause; and

(4) d Have, [d have not, within a three-year period pre-
ceding this offer, been notified of any delinquent Federal taxes
in an amount that exceeds $3,000 for which the liability
remains unsatisfied.

52.2-33
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(1) Taxes are considered delinquent if both of the fol-
lowing criteria apply:

(A) The tax liability is finally determined. The
liability is finally determined if it has been assessed. A liabil-
ity is not finally determined if there is a pending administra-
tive or judicial challenge. In the case of a judicial challenge
to the liability, the liability is not finally determined until all
judicial appeal rights have been exhausted.

(B) The taxpayer is delinquent in making pay-
ment. Ataxpayer is delinquent if the taxpayer has failed to pay
the tax liability when full payment was due and required. A
taxpayer is not delinquent in cases where enforced collection
action is precluded.

(i1) Examples. (A) The taxpayer has received a stat-
utory notice of deficiency, under [.R.C. §6212, which entitles
the taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(B) The IRS has filed a notice of Federal tax lien
with respect to an assessed tax liability, and the taxpayer has
been issued a notice under I.R.C. §6320 entitling the taxpayer
to request a hearing with the IRS Office of Appeals contesting
the lien filing, and to further appeal to the Tax Court if the IRS
determines to sustain the lien filing. In the course of the hear-
ing, the taxpayer is entitled to contest the underlying tax lia-
bility because the taxpayer has had no prior opportunity to
contest the liability. This is not a delinquent tax because it is
not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(C) The taxpayer has entered into an installment
agreement pursuant to [.LR.C. §6159. The taxpayer is making
timely payments and is in full compliance with the agreement
terms. The taxpayer is not delinquent because the taxpayer is
not currently required to make full payment.

(D) The taxpayer has filed for bankruptcy protec-
tion. The taxpayer is not delinquent because enforced collec-
tion action is stayed under 11 U.S.C. §362 (the Bankruptcy
Code).

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126).[The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Officer has identi-
fied end products and countries of origin in paragraph (i)(1)

52.2-34

of this provision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.]

[ ]1(@) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ 1 (i) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(j) Place of manufacture. (Does not apply unless the solic-
itation is predominantly for the acquisition of manufactured
end products.) For statistical purposes only, the offeror shall
indicate whether the place of manufacture of the end products
it expects to provide in response to this solicitation is predom-
inantly—

(1) 1 In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) A Outside the United States.

(k) Certificates regarding exemptions from the application
of the Service Contract Act. (Certification by the offeror as to
its compliance with respect to the contract also constitutes its
certification as to compliance by its subcontractor if it subcon-
tracts out the exempt services.) [The contracting officer is to
check a box to indicate if paragraph (k)(1) or (k)(2) applies.]

[ 1(1) Maintenance, calibration, or repair of certain
equipment as described in FAR 22.1003-4(c)(1). The offeror
(1 does [ does not certify that—

(1) The items of equipment to be serviced under this
contract are used regularly for other than Governmental pur-
poses and are sold or traded by the offeror (or subcontractor
in the case of an exempt subcontract) in substantial quantities
to the general public in the course of normal business opera-
tions;

(i1) The services will be furnished at prices which
are, or are based on, established catalog or market prices (see
FAR 22.1003-4(c)(2)(ii)) for the maintenance, calibration, or
repair of such equipment; and

(iii) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract will be the same as that used for these employees and
equivalent employees servicing the same equipment of com-
mercial customers.

[ 1(2) Certain services as  described in
FAR 22.1003-4(d)(1). The offeror (4 does 1 does not certify
that—

(1) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the offeror (or subcontractor in the case of an exempt
subcontract) to the general public in substantial quantities in
the course of normal business operations;
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (FEB 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3,
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

Protest After Award (AUG 1996)

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

_(3) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(4) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(5) [Reserved]

__(6)(1) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__(iii) Alternate IT (MAR 2004) of 52.219-6.
(7)) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__(8) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
__(9)(1)52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).
_ (ii) Alternate I (OcT 2001) of 52.219-9.
(i) Alternate IT (OcT 2001) of 52.219-9.
__(10) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).
__ (I1) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).
_(12)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
(i) Alternate I (JUNE 2003) of 52.219-23.
~(13) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).
~ (14) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).
~ (15) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.8.C. 657 D).
~(16) 52.219-28, Post Award Small Business

Program  Rerepresentation  (JUNE 2007) (15 U.S.C.
632(2a)(2)).

~ (17) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

~ (18) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEB 2008) (E.O. 13126).

~(19) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (20) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

~(21) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

~(22)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(23) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

~ (24) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

_(25)52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)
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_(26)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

_ (i) Alternatel (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

_ (27) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_(28)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

(i) Alternate I (DEC 2007) of 52.223-16.

__(29) 52.225-1, Buy American Act—Supplies
((FEB 2009) (41 U.S.C. 10a-10d).

_ (30)(1)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act ((FEB 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-
77, 108-78, 108-286, 109-53 and 109-169).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__(iii) Alternate II (JAN 2004) of 52.225-3.

~ (31) 52.225-5, Trade Agreements (NOV 2007)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_(32) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_(33)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

_ (34) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(35)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(%)).

__ (36) 52.232-30, Installment Payments for
Commercial Items (OcCT 1995) (41 U.S.C. 255(1),

10 U.S.C. 2307(f)).

_(37) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

_ (38) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

~(39) 52.232-36, Payment
(MAY 1999) (31 U.S.C. 3332).

__ (40) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (41)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

(i) Alternate I (Apr 2003) of 52.247-64.
(¢) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the

by Third Party

52.2-40

Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

~(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (Nov 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

__(6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

_(7)52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settelement. Records relating to
appeals under the disputes clause or to litigation or the settle-
ment of claims arising under or relating to this contract shall
be made available until such appeals, litigation, or claims are
finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
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52.213-1

Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

(i1) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(v) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vi) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

(vii) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(viii) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

_ Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(ix) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

(x) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(xi) 52.222-54, Employment Eligibility Verification
(JAN 2009).

(xil) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate

paragraph (¢) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Titleto the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii)) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(i) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

52.2-41
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FEDERAL ACQUISITION REGULATION

(i) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(1) Ship-To Point.

(i1) Mark-For Point.

(iii)) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

() FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

52.2-42

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) ( FEB 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
( FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (FEB 20006) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2008).

Convict Labor (JUNE 2003)
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52.213-4

(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items (
FEB 2009).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEB 2008) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

Computer Generated Forms

(i1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;

(B) Acquired by the Contractor for use in per-
forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(x) 52.232-33, Payment by Electronic Funds Trans-
fe—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(i) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.0.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.0.b. destination).

(¢) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses|

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-

52.2-42.1
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forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
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the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause shall
preclude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records, that the Contracting Officer may
reasonably require. Upon agreement of the parties, the con-
tract price or contract unit price labor rates shall be modified
in writing. The Contractor shall continue performance pend-
ing agreement on or determination of any such adjustment and
its effective date.

(g) The Contracting Officer or an authorized representative
shall have access to and the right to examine any directly per-
tinent books, documents, papers and records of the Contractor
until the expiration of 3 years after final payment under the
contract.

(End of clause)

52.222-44 Fair Labor Standards Act and Service
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
ACT—PRICE ADJUSTMENT (FEB 2002)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to Contrac-
tor collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The contract price or contract unit price labor rates will
be adjusted to reflect increases or decreases by the Contractor
in wages and fringe benefits to the extent that these increases
or decreases are made to comply with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this contract,
affects the minimum wage, and becomes applicable to this
contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in
paragraph (c) of this clause, and to the accompanying
increases or decreases in social security and unemployment
taxes and workers’ compensation insurance; it shall not oth-
erwise include any amount for general and administrative
costs, overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after the
effective date of the wage change, unless this period is
extended by the Contracting Officer in writing. The Contrac-
tor shall promptly notify the Contracting Officer of any

decrease under this clause, but nothing in the clause shall pre-
clude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data that
the Contracting Officer may reasonably require. Upon agree-
ment of the parties, the contract price or contract unit price
labor rates shall be modified in writing. The Contractor shall
continue performance pending agreement on or determination
of any such adjustment and its effective date.

(f) The Contracting Officer or an authorized representative
shall, until the expiration of 3 years after final payment under
the contract, have access to and the right to examine any
directly pertinent books, documents, papers, and records of
the Contractor.

(End of clause)
52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.
As prescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR PROFESSIONAL
EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some cases
result in lowering the compensation (salaries and fringe ben-
efits) paid or furnished professional employees. This lowering
can be detrimental in obtaining the quality of professional ser-
vices needed for adequate contract performance. It is there-
fore in the Government’s best interest that professional
employees, as defined in 29 CFR 541, be properly and fairly
compensated. As part of their proposals, offerors will submit
a total compensation plan setting forth salaries and fringe ben-
efits proposed for the professional employees who will work
under the contract. The Government will evaluate the plan to
assure that it reflects a sound management approach and
understanding of the contract requirements. This evaluation
will include an assessment of the offeror’s ability to provide
uninterrupted high-quality work. The professional compensa-
tion proposed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency with
a total plan for compensation. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and pri-
vate organizations, used in establishing the total
compensation structure.

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should indi-
cate the capability of the proposed compensation structure to
obtain and keep suitably qualified personnel to meet mission
objectives. The salary rates or ranges must take into account
differences in skills, the complexity of various disciplines,
and professional job difficulty. Additionally, proposals envi-
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sioning compensation levels lower than those of predecessor
contractors for the same work will be evaluated on the basis
of maintaining program continuity, uninterrupted high-qual-
ity work, and availability of required competent professional
service employees. Offerors are cautioned that lowered com-
pensation for essentially the same professional work may
indicate lack of sound management judgment and lack of
understanding of the requirement.

(c) The Government is concerned with the quality and sta-
bility of the work force to be employed on this contract. Pro-
fessional compensation that is unrealistically low or not in
reasonable relationship to the various job categories, since it
may impair the Contractor’s ability to attract and retain com-
petent professional service employees, may be viewed as evi-
dence of failure to comprehend the complexity of the contract
requirements.

(d) Failure to comply with these provisions may constitute
sufficient cause to justify rejection of a proposal.

(End of provision)
52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment
Certification.

As prescribed in 22.1006(e)(1), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR MAINTENANCE,
CALLIBRATION, OR REPAIR OF CERTAIN EQUIPMENT

CERTIFICATION (FEB 2009)

(a) The offeror shall check the following certification:
CERTIFICATION

The offeror [d does [ does not certify that—

(1) The items of equipment to be serviced under this
contract are used regularly for other than Government pur-
poses, and are sold or traded by the offeror (or subcontractor
in the case of an exempt subcontractor) in substantial quanti-
ties to the general public in the course of normal business
operations;

(2) The services will be furnished at prices which are,
or are based on, established catalog or market prices for the
maintenance, calibration, or repair of equipment.

(i) An “established catalog price” is a price included
in a catalog, price list, schedule, or other form that is regularly
maintained by the manufacturer or the offeror, is either pub-
lished or otherwise available for inspection by customers, and
states prices at which sales currently, or were last, made to a
significant number of buyers constituting the general public.
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(i1) An “established market price” is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or offeror; and

(3) The compensation (wage and fringe benefits) plan
for all service employees performing work under the contract
are the same as that used for these employees and equivalent
employees servicing the same equipment of commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(c)(3) that the
Service Contract Act—

(1) Will not apply to this offeror, then the Service Con-
tract Act of 1965 clause in this solicitation will not be included
in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at
52.222-51, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment-Requirements, in this solicitation will
not be included in any resultant contract awarded to this off-
eror, and the offeror may be provided an opportunity to submit
a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause in this solicitation at 52.222-51, Exemp-
tion from Application of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair of Certain Equip-
ment—Requirements, will not be included in any resultant
contract awarded to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible, if the Contracting Officer did not attach a
Service Contract Act wage determination to the solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting
Officer as required in paragraph (c) of this provision.

(End of provision)

52.222-49 Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f), insert the following clause:

SERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act, and
the place of performance was unknown when the solicitation
was issued. In addition to places or areas identified in wage
determinations, if any, attached to the solicitation, wage deter-
minations have also been requested for the following:
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[insert places or areas]. The Contracting Officer
will request wage determinations for additional places or
areas of performance if asked to do so in writing by

[insert time and date].

(b) Ofterors who intend to perform in a place or area of per-
formance for which a wage determination has not been
attached or requested may nevertheless submit bids or propos-
als. However, a wage determination shall be requested and
incorporated in the resultant contract retroactive to the date of
contract award, and there shall be no adjustment in the con-
tract price.

(End of clause)

52.222-50 Combating Trafficking in Persons.
As prescribed in 22.1705(a), insert the following clause:

COMBATING TRAFFICKING IN PERSONS (FEB 2009)

(a) Definitions. As used in this clause—

“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of
which anything of value is given to or received by any person.

“Debt bondage” means the status or condition of a debtor
arising from a pledge by the debtor of his or her personal ser-
vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of the Contractor directly
engaged in the performance of work under the contract who
has other than a minimal impact or involvement in contract
performance.

“Forced Labor” means knowingly providing or obtaining
the labor or services of a person—

(1) By threats of serious harm to, or physical restraint
against, that person or another person;

(2) By means of any scheme, plan, or pattern intended
to cause the person to believe that, if the person did not per-
form such labor or services, that person or another person
would suffer serious harm or physical restraint; or

(3) By means of the abuse or threatened abuse of law or
the legal process.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue

in such conditions, that person or another person would suffer
serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person
induced to perform such act has not attained 18 years of age;
or

(2) The recruitment, harboring, transportation, provi-
sion, or obtaining of a person for labor or services, through the
use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

(b) Policy. The United States Government has adopted a
zero tolerance policy regarding trafficking in persons. Con-
tractors and contractor employees shall not—

(1) Engage in severe forms of trafficking in persons dur-
ing the period of performance of the contract;

(2) Procure commercial sex acts during the period of
performance of the contract; or

(3) Use forced labor in the performance of the contract.

(¢) Contractor requirements. The Contractor shall—

(1) Notify its employees of—

(1) The United States Government’s zero tolerance
policy described in paragraph (b) of this clause; and

(i1) The actions that will be taken against employees
for violations of this policy. Such actions may include, but are
not limited to, removal from the contract, reduction in bene-
fits, or termination of employment; and

(2) Take appropriate action, up to and including termi-
nation, against employees or subcontractors that violate the
policy in paragraph (b) of this clause.

(d) Notification. The Contractor shall inform the Contract-
ing Officer immediately of—

(1) Any information it receives from any source (includ-
ing host country law enforcement) that alleges a Contractor
employee, subcontractor, or subcontractor employee has
engaged in conduct that violates this policy; and

(2) Any actions taken against Contractor employees,
subcontractors, or subcontractor employees pursuant to this
clause.

(e) Remedies. In addition to other remedies available to the
Government, the Contractor’s failure to comply with the
requirements of paragraphs (c), (d), or (f) of this clause may
result in—

(1) Requiring the Contractor to remove a Contractor
employee or employees from the performance of the contract;

(2) Requiring the Contractor to terminate a subcontract;

(3) Suspension of contract payments;

52.2-131



FAC 2005-30 FEBRUARY 17, 2009

52.222-51

FEDERAL ACQUISITION REGULATION

(4) Loss of award fee, consistent with the award fee
plan, for the performance period in which the Government
determined Contractor non-compliance;

(5) Termination of the contract for default or cause, in
accordance with the termination clause of this contract; or

(6) Suspension or debarment.

(f) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (f), in all sub-
contracts.

(g) Mitigating Factor. The Contracting Officer may con-
sider whether the Contractor had a Trafficking in Persons
awareness program at the time of the violation as a mitigating
factor when determining remedies. Additional information
about Trafficking in Persons and examples of awareness pro-
grams can be found at the website for the Department of
State’s Office to Monitor and Combat Trafficking in Persons
at http://www.state.gov/g/tip.

(End of clause)

Alternate I (Aug 2007). As prescribed in 22.1705(b), sub-
stitute the following paragraph in place of paragraph (c)(1)(i) of
the basic clause:

(1)(A) The United States Government’s zero tolerance
policy described in paragraph (b) of this clause; and
(B) The following directive(s) or notice(s) applicable
to employees performing work at the contract place(s) of per-
formance as indicated below:

Document may be Applies performance

Document Title obtained from: to in/at:

[Contracting Officer shall insert title of directive/notice;
indicate the document is attached or provide source (such as
website link) for obtaining document, and, indicate the contract
performance location outside the U.S. to which the document

applies.]

52.222-51 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—
Requirements.

As prescribed in 22.1006(e)(2), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR MAINTENANCE,
CALIBRATION, OR REPAIR OF CERTAIN EQUIPMENT—

REQUIREMENTS (Nov 2007)

(a) The items of equipment to be serviced under this con-
tract are used regularly for other than Government purposes,
and are sold or traded by the Contractor in substantial quanti-
ties to the general public in the course of normal business
operations.
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(b) The services shall be furnished at prices which are, or
are based on, established catalog or market prices for the
maintenance, calibration, or repair of equipment.

(1) An “established catalog price” is a price included in
a catalog, price list, schedule, or other form that is regularly
maintained by the manufacturer or the Contractor, is either
published or otherwise available for inspection by customers,
and states prices at which sales currently, or were last, made
to a significant number of buyers constituting the general pub-
lic.

(2) An “established market price” is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or Contractor.

(c) The compensation (wage and fringe benefits) plan for
all service employees performing work under the contract
shall be the same as that used for these employees and for
equivalent employees servicing the same equipment of com-
mercial customers.

(d) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine the applicability of this exemption
to any subcontract on or before subcontract award. In making
a judgment that the exemption applies, the Contractor shall
consider all factors and make an affirmative determination
that all of the conditions in paragraphs (a) through (c) of this
clause will be met.

(e) If the Department of Labor determines that any condi-
tions for exemption in paragraphs (a) through (c) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures at 29 CFR
4.123(e)(1)(iv) and 29 CFR 4.5(c) will be followed.

(f) The Contractor shall include the substance of this
clause, including this paragraph (f), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

As prescribed in 22.1006(e)(3), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES—CERTIFICATION (NOV 2007)

(a) The offeror shall check the following certification:
CERTIFICATION

The offeror [ does [ does not certify that—
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(1) The services under the contract are offered and sold
regularly to non-Governmental customers, and are provided
by the offeror (or subcontractor in the case of an exempt sub-
contract) to the general public in substantial quantities in the
course of normal business operations;

(2) The contract services are furnished at prices that are,
or are based on, established catalog or market prices. An
“established catalog price” is a price included in a catalog,
price list, schedule, or other form that is regularly maintained
by the manufacturer or the offeror, is either published or oth-
erwise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or offeror;

(3) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract; and

(4) The offeror uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the offeror uses for these employ-
ees and for equivalent employees servicing commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(d)(3) that the
Service Contract Act—

(1) Will not apply to this offeror, then the Service Con-
tract Act of 1965 clause in this solicitation will not be included
in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at FAR
52.222-53, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Requirements, in
this solicitation will not be included in any resultant contract
awarded to this offer, and the offeror may be provided an
opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause of this solicitation at 52.222-53, Exemp-
tion from Application of the Service Contract Act to Contracts
for Certain Services—Requirements, will not be included in
any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible if the Contracting Officer did not attach a Ser-
vice Contract Act wage determination to the solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting
Officer as required in paragraph (c) of this provision.

(End of provision)

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.

As prescribed in 22.1006(e)(4), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES— REQUIREMENTS (FEB 2009)

(a) The services under this contract are offered and sold
regularly to non-Governmental customers, and are provided
by the Contractor to the general public in substantial quanti-
ties in the course of normal business operations.

(b) The contract services are furnished at prices that are, or
are based on, established catalog or market prices. An “estab-
lished catalog price” is a price included in a catalog, price list,
schedule, or other form that is regularly maintained by the
manufacturer or the Contractor, is either published or other-
wise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or Contractor.

(c¢) Each service employee who will perform the services
under the contract will spend only a small portion of his or her
time (a monthly average of less than 20 percent of the avail-
able hours on an annualized basis, or less than 20 percent of
available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(d) The Contractor uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for these
employees and for equivalent employees servicing commer-
cial customers.

(e) (1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for exempt services
shall be selected for award based on other factors in addition
to price or cost with the combination of other factors at least
as important as price or cost; or

(2) A subcontract for exempt services shall be awarded
on a sole source basis.

52.2-132.1
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(f) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine in advance, based on the nature of
the subcontract requirements and knowledge of the practices
of likely subcontractors, that all or nearly all likely subcon-
tractors will meet the conditions in paragraphs (a) through (d)
of this clause. If the services are currently being performed
under a subcontract, the Contractor shall consider the prac-
tices of the existing subcontractor in making a determination
regarding the conditions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt the validity of the
certification, the requirements of the Service Contract Act
shall be included in the subcontract.

(g) If the Department of Labor determines that any condi-
tions for exemption at paragraphs (a) through (e) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures in at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed.

(h) The Contractor shall include the substance of this
clause, including this paragraph (h), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-54 Employment Eligibility Verification.
As prescribed in 22.1803, Insert the following clause:

EMPLOYMENT ELIGIBILITY VERIFICATION (JAN 2009)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply that is—
(1) A commercial item (as defined in paragraph (1) of
the definition at 2.101);
(1) Sold in substantial quantities in the commercial
marketplace; and
(iii) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and
(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products. Per 46 CFR
525.1 (c)(2), “bulk cargo” means cargo that is loaded and car-
ried in bulk onboard ship without mark or count, in a loose
unpackaged form, having homogenous characteristics. Bulk
cargo loaded into intermodal equipment, except LASH or
Seabee barges, is subject to mark and count and, therefore,
ceases to be bulk cargo.

“Employee assigned to the contract” means an employee
who was hired after November 6, 1986, who is directly per-
forming work, in the United States, under a contract that is
required to include the clause prescribed at 22.1803. An
employee is not considered to be directly performing work
under a contract if the employee—
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(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

“Subcontract” means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

“Subcontractor” means any supplier, distributor, vendor, or
firm that furnishes supplies or services to or for a prime Con-
tractor or another subcontractor.

“United States”, as defined in 8 U.S.C. 1101(a)(38), means
the 50 States, the District of Columbia, Puerto Rico, Guam,
and the U.S. Virgin Islands.

(b) Enrollment and verification requirements. (1) If the
Contractor is not enrolled as a Federal Contractor in E-Verify
at time of contract award, the Contractor shall—

(1) Enroll. Enroll as a Federal Contractor in the E-
Verify program within 30 calendar days of contract award;

(i1) Verify all new employees. Within 90 calendar
days of enrollment in the E-Verify program, begin to use E-
Verify to initiate verification of employment eligibility of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); and

(i) Verify employees assigned to the contract. For
each employee assigned to the contract, initiate verification
within 90 calendar days after date of enrollment or within 30
calendar days of the employee’s assignment to the contract,
whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(2) If the Contractor is enrolled as a Federal Contractor
in E-Verify at time of contract award, the Contractor shall use
E-Verify to initiate verification of employment eligibility of—

(1) All new employees. (A) Enrolled 90 calendar
days or more. The Contractor shall initiate verification of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); or

(B) Enrolled less than 90 calendar days. Within
90 calendar days after enrollment as a Federal Contractor in
E-Verify, the Contractor shall initiate verification of all new
hires of the Contractor, who are working in the United States,
whether or not assigned to the contract, within 3 business days
after the date of hire (but see paragraph (b)(3) of this section);
or

(il) Employees assigned to the contract. For each
employee assigned to the contract, the Contractor shall initiate
verification within 90 calendar days after date of contract
award or within 30 days after assignment to the contract,
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whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(3) If the Contractor is an institution of higher education
(as defined at 20 U.S.C. 1001(a)); a State or local government
or the government of a Federally recognized Indian tribe; or
a surety performing under a takeover agreement entered into
with a Federal agency pursuant to a performance bond, the
Contractor may choose to verify only employees assigned to
the contract, whether existing employees or new hires. The
Contractor shall follow the applicable verification require-
ments at (b)(1) or (b)(2) respectively, except that any require-
ment for verification of new employees applies only to new
employees assigned to the contract.

(4) Option to verify employment eligibility of all
employees. The Contractor may elect to verify all existing
employees hired after November 6, 1986, rather than just
those employees assigned to the contract. The Contractor
shall initiate verification for each existing employee working
in the United States who was hired after November 6, 1986,
within 180 calendar days of—

(i) Enrollment in the E-Verify program; or

(ii) Notification to E-Verify Operations of the Con-
tractor’s decision to exercise this option, using the contact
information provided in the E-Verify program Memorandum
of Understanding (MOU).

(5) The Contractor shall comply, for the period of per-
formance of this contract, with the requirements of the E-Ver-
ify program MOU.

(1) The Department of Homeland Security (DHS) or
the Social Security Administration (SSA) may terminate the
Contractor’s MOU and deny access to the E-Verify system in
accordance with the terms of the MOU. In such case, the Con-
tractor will be referred to a suspension or debarment official.

(ii) During the period between termination of the
MOU and a decision by the suspension or debarment official
whether to suspend or debar, the Contractor is excused from

its obligations under paragraph (b) of this clause. If the sus-
pension or debarment official determines not to suspend or
debar the Contractor, then the Contractor must reenroll in E-
Verify.

(c) Web site. Information on registration for and use of the
E-Verify program can be obtained via the Internet at the
Department of Homeland Security Web site: http:/
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Contractor is not
required by this clause to perform additional employment ver-
ification using E-Verify for any employee—

(1) Whose employment eligibility was previously veri-
fied by the Contractor through the E-Verify program;

(2) Who has been granted and holds an active U.S. Gov-
ernment security clearance for access to confidential, secret,
or top secret information in accordance with the National
Industrial Security Program Operating Manual; or

(3) Who has undergone a completed background inves-
tigation and been issued credentials pursuant to Homeland
Security Presidential Directive (HSPD)-12, Policy for a Com-
mon Identification Standard for Federal Employees and Con-
tractors.

(e) Subcontracts. The Contractor shall include the require-
ments of this clause, including this paragraph (e) (appropri-
ately modified for identification of the parties), in each
subcontract that—

(1) Is for— (i) Commercial or noncommercial services
(except for commercial services that are part of the purchase
of a COTS item (or an item that would be a COTS item, but
for minor modifications), performed by the COTS provider,
and are normally provided for that COTS item); or

(i1) Construction;
(2) Has a value of more than $3,000; and
(3) Includes work performed in the United States.

(End of clause)

(FAC 2005-30) 52.2-132.3
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ernment-owned facility, only personal computer products that
at the time of submission of proposals were EPEAT Silver reg-
istered or higher. Silver is the second level discussed in clause
1.4 of the IEEE 1680 Standard for the Environmental Assess-
ment of Personal Computer Products.

52.223-17 Affirmative Procurement of EPA-designated
Items in Service and Construction Contracts.
As prescribed in 23.406(e), insert the following clause:

AFFIRMATIVE PROCUREMENT OF EPA-DESIGNATED
ITEMS IN SERVICE AND CONSTRUCTION CONTRACTS
(MAY 2008)

(a) In the performance of this contract, the Contractor shall
make maximum use of products containing recovered mate-
rials that are EPA-designated items unless the product cannot
be acquired—

(1) Competitively within a timeframe providing for
compliance with the contract performance schedule;

(2) Meeting contract performance requirements; or

(3) At areasonable price.

(b) Information about this requirement is available at EPA’s
Comprehensive Procurement Guidelines web site, http://
www.epa.gov/cpg/. The list of EPA-designated items is avail-
able at Attp.//www.epa.gov/cpg/products.htm.

(End of clause)

52.224-1 Privacy Act Notification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and appli-
cable agency regulations. Violation of the Act may involve the
imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT (APR 1984)

(a) The Contractor agrees to—
(1) Comply with the Privacy Act of 1974 (the Act) and
the agency rules and regulations issued under the Act in the
design, development, or operation of any system of records on

individuals to accomplish an agency function when the con-
tract specifically identifies—

(1) The systems of records; and

(i1) The design, development, or operation work that
the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation, when
the work statement in the proposed subcontract requires the
redesign, development, or operation of a system of records on
individuals that is subject to the Act; and

(3) Include this clause, including this paragraph (3), in
all subcontracts awarded under this contract which requires
the design, development, or operation of such a system of
records.

(b) In the event of violations of the Act, a civil action may
be brought against the agency involved when the violation
concerns the design, development, or operation of a system of
records on individuals to accomplish an agency function, and
criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accomplish
an agency function. For purposes of the Act, when the contract
is for the operation of a system of records on individuals to
accomplish an agency function, the Contractor is considered
to be an employee of the agency.

(c)(1) “Operation of a system of records,” as used in this
clause, means performance of any of the activities associated
with maintaining the system of records, including the collec-
tion, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual that
is maintained by an agency, including, but not limited to, edu-
cation, financial transactions, medical history, and criminal or
employment history and that contains the person’s name, or
the identifying number, symbol, or other identifying particu-
lar assigned to the individual, such as a fingerprint or voice-
print or a photograph.

(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of any
agency from which information is retrieved by the name of the
individual or by some identifying number, symbol, or other
identifying particular assigned to the individual.

(End of clause)
52.225-1 Buy American Act—Supplies.
As prescribed in 25.1101(a)(1), insert the following clause:
BUY AMERICAN ACT—SUPPLIES (FEB 2009)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply (including construction
material) that is—

52.2-138.1
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(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(1) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

52.2-138.2

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into an end product.
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“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides
a preference for domestic end products for supplies acquired
for use in the United States. In accordance with 41 U.S.C.
431, the component test of the Buy American Act is waived
for an end product that is a COTS item (See 12.505(a)(1)).

(c) Offerors may obtain from the Contracting Officer a list
of foreign articles that the Contracting Officer will treat as
domestic for this contract.

(d) The Contractor shall deliver only domestic end prod-
ucts except to the extent that it specified delivery of foreign
end products in the provision of the solicitation entitled “Buy
American Act Certificate.”

(End of clause)

52.225-2 Buy American Act Certificate.
As prescribed in 25.1101(a)(2), insert the following
provision:

BUY AMERICAN ACT CERTIFICATE (FEB 2009)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a domestic end
product and that for other than COTS items, the offeror has
considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item,” “compo-
nent,” “domestic end product,” “end product,” “foreign end
product,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Supplies.”

(b) Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary)

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.

As prescribed in 25.1101(b)(1)(i), insert the following
clause:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE AcCT (FEB 2009)

(a) Definitions. As used in this clause—

“Bahrainian or Moroccan end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of
Bahrain or Morocco ; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Bahrain or Morocco into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

52.2-139
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“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(i1) Sold in substantial quantities in the commercial
marketplace; and

(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into an end product.

“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(i) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, El Salvador, Dominican Republic, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement country; or

52.2-140

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a Free Trade Agreement country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed. The term refers to a product offered for pur-
chase under a supply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Israeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Components of foreign origin. Offerors may obtain
from the Contracting Officer a list of foreign articles that the
Contracting Officer will treat as domestic for this contract.

(¢) Delivery of end products. The Buy American Act
(41 U.S.C. 10a - 10d) provides a preference for domestic end
products for supplies acquired for use in the United States. In
accordance with 41 U.S.C. 431, the component test of the Buy
American Act is waived for an end product that is a COTS
item (See 12.505(a)(1)). In addition, the Contracting Officer
has determined that FTAs (except the Bahrain and Morocco
FTAs) and the Israeli Trade Act apply to this acquisition.
Unless otherwise specified, these trade agreements apply to
all items in the Schedule. The Contractor shall deliver under
this contract only domestic end products except to the extent
that, in its offer, it specified delivery of foreign end products
in the provision entitled “Buy American Act—Free Trade
Agreements—sraeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Free
Trade Agreement country end product (other than a Bahrai-
nian or Moroccan end product) or an Israeli end product, then
the Contractor shall supply a Free Trade Agreement country
end product (other than a Bahrainian or Moroccan end prod-
uct), an Israeli end product or, at the Contractor's option, a
domestic end product.

Alternate I (Jan 2004). As prescribed in 25.1101(b)(1)(ii),
add the following definition to paragraph (a) of the basic
clause, and substitute the following paragraph (c) for
paragraph (c) of the basic clause:

“Canadian end product” means an article that—
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(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA applies to this acquisition. Unless oth-
erwise specified, NAFTA applies to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American Act—Free Trade Agreements—Israeli Trade Act
Certificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Canadian end product, then the Contrac-
tor shall supply a Canadian end product or, at the Contractor's
option, a domestic end product.

Alternate Il (Jan 2004). As prescribed in
25.1101(b)(1)(iii)), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following
provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (FEB 2009)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The terms “Bahrainian or Moroccan end product,” “commer-
cially available off-the-shelf (COTS) item,” “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” “Free Trade Agreement country,” “Free Trade Agree-
ment country end product,” “Israeli end product,” and”
“United States” are defined in the clause of this solicitation
entitled “Buy American Act-Free Trade Agreements—Israeli
Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian or Moroccan end products) or Isracli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act-Free Trade Agreements-Israeli Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian or Moroccan End Products) or Israeli End Prod-

ucts:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(c) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act-Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products, i.e., an end product that is
not a COTS item and does not meet the component test in
paragraph (2) of the definition of “domestic end product.”

Other Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]
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(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

LINE ITEM No.

[List as necessary)

Alternate I1 (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary)

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (NOV 2007)

(a) Definitions. As used in this clause—
“Caribbean Basin country end product”—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and
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(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers;
(2) Petroleum, or any product derived from

petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http:/
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
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mala, Honduras, Mexico,

Singapore);

Morocco, Nicaragua, or

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Least developed country end product” means an article

that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

(FAC 2005-30) 52.2-142.1
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52.225-9 Buy American Act—Construction Materials.
As prescribed in 25.1102(a), insert the following clause:

BuUy AMERICAN ACT—CONSTRUCTION MATERIALS
(FEB 2009)

(a) Definitions. As used in this clause—

“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(1) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or a sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the

cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Domestic preference. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material. In accordance with
41 U.S.C. 431, the component test of the Buy American Act
is waived for construction material that is a COTS item (See
FAR 12.505(a)(2)). The Contractor shall use only domestic
construction material in performing this contract, except as
provided in paragraphs (b)(2) and (b)(3) of this clause.

(2) This requirement does not apply to the construction
material or components listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none’’]

(3) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(2) of this clause
if the Government determines that—

(1) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the requirements of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(i1) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(¢) Request for determination of inapplicability of the Buy
American Act. (1)(1) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(3) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.
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(1) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the

Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(3)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON
Construction Material Description Unit of Measure

Quantity Price

Item I:
Foreign construction material
Domestic construction material

Item 2:
Foreign construction material
Domestic construction material

(Dollars)*

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.)

[Include other applicable supporting information. |

[* Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry certificate is issued).]

52.225-10 Notice of Buy American Act Requirement—
Construction Materials.

As prescribed in 25.1102(b)(1), insert the following
provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS (FEB 2009)

(a) Definitions. “Commercially available off-the-shelf
(COTS) item,” “construction material,” “domestic construc-
tion material,” and “foreign construction material,” as used in
this provision, are defined in the clause of this solicitation
entitled “Buy American Act—Construction Materials” (Fed-
eral Acquisition Regulation (FAR) clause 52.225-9).

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information
and applicable supporting data required by paragraphs (c) and
(d) of the clause at FAR 52.225-9 in the request. If an offeror
has not requested a determination regarding the inapplicabil-
ity of the Buy American Act before submitting its offer, or has
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not received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(¢) Evaluation of offers. (1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction material, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(3)(i) of the clause
at FAR 52.225-9.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in this
solicitation in paragraph (b)(2) of the clause at FAR 52.225-9,
the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for
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the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i1) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs(c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (FEB 2009)

() Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply (including construction
material) that is—
(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and
(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.
“Caribbean Basin country construction material” means a
construction material that—
(3) Is wholly the growth, product, or manufacture of a
Caribbean Basin country; or
(4) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a

new and different construction material distinct from the
materials from which it was transformed.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
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Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
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substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a-10d) by providing a
preference for domestic construction material. In accordance
with 41 U.S.C. 431, the component test of the Buy American
Act is waived for construction material that is a COTS item
(See FAR 12.505(a)(2)). In addition, the Contracting Officer
has determined that the WTO GPA and Free Trade Agree-
ments (FTAs) apply to this acquisition. Therefore, the Buy
American Act restrictions are waived for designated county
construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none’’]

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(i1)) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(1) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and
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(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(1) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE
COMPARISON

Unit of
Measure

Price
(Dollars)*

Construction

Material Description

Item I:

Foreign construction
material

Domestic construction
material

Item 2:

Foreign construction
material

Domestic construction
material

Quantity

[List name, address, telephone number, and contact for suppliers sur-
veyed. Attach copy of response; if oral, attach summary.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (Feb 2009). As prescribed in 25.1102(c)(3),
add the following definition of “Bahrainian or Mexican con-
struction material” to paragraph (a) of the basic clause, and
substitute the following paragraphs (b)(1) and (b)(2) for para-
graphs (b)(1) and (b)(2) of the basic clause:

“Bahrainian or Mexican construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of
Bahrain or Mexico; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in Bahrain or Mexico into a new and
different construction material distinct from the materials from
which it was transformed.

(b) Construction materials. (1) This clause implements the

Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material. In accordance with
41 U.S.C. 431, the component test of the Buy American Act is
waived for construction material that is a COTS item (See FAR
12.505(a)(2)). Therefore, the Buy American Act restrictions are
waived for designated country construction materials other than
Bahrainian or Mexican construction materials.

(2) The Contractor shall use only domestic or designated
country construction material other than Bahrainian or Mexican
construction material in performing this contract, except as pro-
vided in paragraphs (b)(3) and (b)(4) of this clause.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following
provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS
(FEB 2009)

(a) Definitions. “Commercially available off-the-shelf
(COTYS) item,” “construction material,” “designated country
construction material,” “domestic construction material,” and
“foreign construction material,” as used in this provision, are
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—Construction Materials Under Trade Agreements”
(Federal Acquisition Regulation (FAR) clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information
and applicable supporting data required by paragraphs (c) and
(d) of FAR clause 52.225-11 in the request. If an offeror has
not requested a determination regarding the inapplicability of
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the Buy American Act before submitting its offer, or has not
received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(c) Evaluation of offers.(1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction materials, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers.(1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (¢) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i1) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.

Alternate I (Aug 2007). As prescribed in 25.1102(d)(3),
add the definition of “Bahrainian or Mexican construction
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material” to paragraph (a) and substitute the following para-
graph (d) for paragraph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a designated country other than Bahrain or Mexico, that is
not listed by the Government in this solicitation in paragraph
(b)(3) of FAR clause 52.225-11, the offeror also may submit an
alternate offer based on use of equivalent domestic or desig-
nated country construction material other than Bahrainian or
Mexican construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or des-
ignated country construction material other than Bahrainian or
Mexican construction material. An offer based on use of the
foreign construction material for which an exception was
requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(i1) May be accepted if revised during negotiations.

52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(JUNE 2008)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-
hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from Burma or North Korea, into the United States or
its outlying areas. Lists of entities and individuals subject to
economic sanctions are included in OFAC’s List of Specially
Designated Nationals and Blocked Persons at htp./
www.treas.gov/offices/enforcement/ofac/sdn. More informa-
tion about these restrictions, as well as updates, is available in
the OFAC’s regulations at 31 CFR Chapter V and/or on
OFAC’s website at http.://www.treas.gov/offices/enforcement/

ofac.
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(¢) The Contractor shall insert this clause, including this
paragraph (c), in all subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and
Translation of Contract.

As prescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.
As prescribed in 25.1103(c), insert the following
provision:

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [Contracting
Officer to insert source of rate] in effect as follows:

(a) For acquisitions conducted using sealed bidding proce-
dures, on the date of bid opening.

(b) For acquisitions conducted using negotiation
procedures—

(FAC 2005-30) 52.2-150.1
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(1) On the date specified for receipt of offers, if award
is based on initial offers; otherwise

(2) On the date specified for receipt of proposal
revisions.

(End of provision)
52.225-18 Place of Manufacture.

As prescribed in 25.1101(f), insert the following solicita-
tion provision:

PLACE OF MANUFACTURE (SEPT 2006)

(a) Definitions. As used in this clause—
“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—
(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;
(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;
(3) FSG 88, Live Animals;
(4) FSG 89, Food and Related Consumables;
(5) FSC 9410, Crude Grades of Plant Materials;
(6) FSC 9430, Miscellaneous Crude Animal Products,
Inedible;
(7) FSC 9440, Miscellancous Crude Agricultural and
Forestry Products;
(8) FSC 9610, Ores;
(9) FSC 9620, Minerals, Natural and Synthetic; and
(10) FSC 9630, Additive Metal Materials.

52.2-150.2

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
bled and reassembled, the place of reassembly is not the place
of manufacture.

(b) For statistical purposes only, the offeror shall indicate
whether the place of manufacture of the end products it
expects to provide in response to this solicitation is predomi-
nantly—

(1)  In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) A Outside the United States.

(End of provision)

52.225-19 Contractor Personnel in a Designated
Operational Area or Supporting a Diplomatic or
Consular Mission Outside the United States.

As prescribed in 25.301-4, insert the following clause:
CONTRACTOR PERSONNEL IN A DESIGNATED
OPERATIONAL AREA OR SUPPORTING A DIPLOMATIC OR

CONSULAR MISSION OUTSIDE THE UNITED STATES
(MAR 2008)

(a) Definitions. As used in this clause—
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“Chief of mission” means the principal officer in charge of
a diplomatic mission of the United States or of a United States
office abroad which is designated by the Secretary of State as
diplomatic in nature, including any individual assigned under
section 502(c) of the Foreign Service Act of 1980 (Public Law
96-465) to be temporarily in charge of such a mission or
office.

“Combatant commander” means the commander of a uni-
fied or specified combatant command established in accor-
dance with 10 U.S.C. 161.

“Designated operational area” means a geographic area
designated by the combatant commander or subordinate joint
force commander for the conduct or support of specified mil-
itary operations.

“Supporting a diplomatic or consular mission” means per-
forming outside the United States under a contract adminis-
tered by Federal agency personnel who are subject to the
direction of a chief of mission.

(b) General. (1) This clause applies when Contractor per-
sonnel are required to perform outside the United States—

(i) In a designated operational area during—

(A) Contingency operations;

(B) Humanitarian or peacekeeping operations; or

(C) Other military operations; or military exer-
cises, when designated by the Combatant Commander; or

(i1) When supporting a diplomatic or consular mis-
sion—

(A) That has been designated by the Department
of State as a danger pay post (see http.//aoprals.state.gov/
Web920/danger pay all.asp); or

(B) That the Contracting Officer has indicated is
subject to this clause.

(2) Contract performance may require work in danger-
ous or austere conditions. Except as otherwise provided in the
contract, the Contractor accepts the risks associated with
required contract performance in such operations.

(3) Contractor personnel are civilians.

(i) Except as provided in paragraph (b)(3)(ii) of this
clause, and in accordance with paragraph (i)(3) of this clause,
Contractor personnel are only authorized to use deadly force
in self-defense.

(i1) Contractor personnel performing security func-
tions are also authorized to use deadly force when use of such
force reasonably appears necessary to execute their security
mission to protect assets/persons, consistent with the terms
and conditions contained in the contract or with their job
description and terms of employment.

(4) Service performed by Contractor personnel subject
to this clause is not active duty or service under 38 U.S.C. 106
note.

(¢) Support. Unless specified elsewhere in the contract, the
Contractor is responsible for all logistical and security support
required for Contractor personnel engaged in this contract.

(d) Compliance with laws and regulations. The Contractor
shall comply with, and shall ensure that its personnel in the
designated operational area or supporting the diplomatic or
consular mission are familiar with and comply with, all appli-
cable—

(1) United States, host country, and third country
national laws;

(2) Treaties and international agreements;

(3) United States regulations, directives, instructions,
policies, and procedures; and

(4) Force protection, security, health, or safety orders,
directives, and instructions issued by the Chief of Mission or
the Combatant Commander; however, only the Contracting
Officer is authorized to modify the terms and conditions of the
contract.

(e) Preliminary personnel requirements. (1) Specific
requirements for paragraphs (e)(2)(i) through (e)(2)(vi) of this
clause will be set forth in the statement of work, or elsewhere
in the contract.

(2) Before Contractor personnel depart from the United
States or a third country, and before Contractor personnel
residing in the host country begin contract performance in the
designated operational area or supporting the diplomatic or
consular mission, the Contractor shall ensure the following:

(i) All required security and background checks are
complete and acceptable.

(i) All personnel are medically and physically fit
and have received all required vaccinations.

(iii) All personnel have all necessary passports,
visas, entry permits, and other documents required for Con-
tractor personnel to enter and exit the foreign country, includ-
ing those required for in-transit countries.

(iv) All personnel have received—

(A) A country clearance or special area clearance,
if required by the chief of mission; and

(B) Theater clearance, if required by the Combat-
ant Commander.

(v) All personnel have received personal security
training. The training must at a minimum—

(A) Cover safety and security issues facing
employees overseas;

(B) Identify safety and security contingency plan-
ning activities; and

(C) Identify ways to utilize safety and security
personnel and other resources appropriately.

(vi) All personnel have received isolated personnel
training, if specified in the contract. Isolated personnel are
military or civilian personnel separated from their unit or
organization in an environment requiring them to survive,
evade, or escape while awaiting rescue or recovery.

(vii) All personnel who are U.S. citizens are regis-
tered with the U.S. Embassy or Consulate with jurisdiction

52.2-151
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www.travel.state.gov.

operations http://

(3) The Contractor shall notify all personnel who are not
a host country national or ordinarily resident in the host coun-
try that—

(1) If this contract is with the Department of Defense,
or the contract relates to supporting the mission of the Depart-
ment of Defense outside the United States, such employees,
and dependents residing with such employees, who engage in
conduct outside the United States that would constitute an
offense punishable by imprisonment for more than one year
ifthe conduct had been engaged in within the special maritime
and territorial jurisdiction of the United States, may poten-
tially be subject to the criminal jurisdiction of the United
States (see the Military Extraterritorial Jurisdiction Act of
2000 (18 U.S.C. 3261 et seq.);

(i1) Pursuant to the War Crimes Act, 18 U.S.C. 2441,
Federal criminal jurisdiction also extends to conduct that is
determined to constitute a war crime when committed by a
civilian national of the United States; and

(iii) Other laws may provide for prosecution of U.S.
nationals who commit offenses on the premises of United
States diplomatic, consular, military or other United States
Government missions outside the United States
(18 U.S.C. 7(9)).

(f) Processing and departure points. The Contractor shall
require its personnel who are arriving from outside the area of
performance to perform in the designated operational area or
supporting the diplomatic or consular mission to—

(1) Process through the departure center designated in
the contract or complete another process as directed by the
Contracting Officer;

(2) Use a specific point of departure and transportation
mode as directed by the Contracting Officer; and

(3) Process through a reception center as designated by
the Contracting Officer upon arrival at the place of perfor-
mance.

(g) Personnel data. (1) Unless personnel data require-
ments are otherwise specified in the contract, the Contractor
shall establish and maintain with the designated Government
official a current list of all Contractor personnel in the areas
of performance. The Contracting Officer will inform the Con-
tractor of the Government official designated to receive this
data and the appropriate system to use for this effort.

(2) The Contractor shall ensure that all employees on
this list have a current record of emergency data, for notifica-
tion of next of kin, on file with both the Contractor and the des-
ignated Government official.

(h) Contractor personnel. The Contracting Officer may
direct the Contractor, at its own expense, to remove and
replace any Contractor personnel who fail to comply with or
violate applicable requirements of this contract. Such action

52.2-152

may be taken at the Government’s discretion without preju-
dice to its rights under any other provision of this contract,
including termination for default or cause.

(1) Weapons. (1) If the Contracting Officer, subject to the
approval of the Combatant Commander or the Chief of Mis-
sion, authorizes the carrying of weapons—

(i) The Contracting Officer may authorize an
approved Contractor to issue Contractor-owned weapons and
ammunition to specified employees; or

(i) The [Contracting Officer to specify
individual, e.g., Contracting Officer Representative, Regional
Security Officer, etc,] may issue Government-furnished weap-
ons and ammunition to the Contractor for issuance to speci-
fied Contractor employees.

(2) The Contractor shall provide to the Contracting
Officer a specific list of personnel for whom authorization to
carry a weapon is requested.

(3) The Contractor shall ensure that its personnel who
are authorized to carry weapons—

(i) Are adequately trained to carry and use them—

(A) Safely;

(B) With full understanding of, and adherence to,
the rules of the use of force issued by the Combatant Com-
mander or the Chief of Mission; and

(C) In compliance with applicable agency poli-
cies, agreements, rules, regulations, and other applicable law;

(i) Are not barred from possession of a firearm by
18 U.S.C. 922; and

(ii1) Adhere to all guidance and orders issued by the
Combatant Commander or the Chief of Mission regarding
possession, use, safety, and accountability of weapons and
ammunition.

(4) Upon revocation by the Contracting Officer of the
Contractor’s authorization to possess weapons, the Contractor
shall ensure that all Government-furnished weapons and
unexpended ammunition are returned as directed by the Con-
tracting Officer.

(5) Whether or not weapons are Government-furnished,
all liability for the use of any weapon by Contractor personnel
rests solely with the Contractor and the Contractor employee
using such weapon.

(j) Vehicle or equipment licenses. Contractor personnel
shall possess the required licenses to operate all vehicles or
equipment necessary to perform the contract in the area of per-
formance.

(k) Military clothing and protective equipment. (1) Con-
tractor personnel are prohibited from wearing military cloth-
ing unless specifically authorized by the Combatant
Commander. Ifauthorized to wear military clothing, Contrac-
tor personnel must wear distinctive patches, armbands,
nametags, or headgear, in order to be distinguishable from
military personnel, consistent with force protection measures.
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(2) Contractor personnel may wear specific items
required for safety and security, such as ballistic, nuclear, bio-
logical, or chemical protective equipment.

(1) Evacuation. (1) If the Chief of Mission or Combatant
Commander orders a mandatory evacuation of some or all
personnel, the Government will provide to United States and
third country national Contractor personnel the level of assis-
tance provided to private United States citizens.

(2) In the event of a non-mandatory evacuation order,
the Contractor shall maintain personnel on location sufficient
to meet contractual obligations unless instructed to evacuate
by the Contracting Officer.

(m) Personnel recovery. (1) In the case of isolated, miss-
ing, detained, captured or abducted Contractor personnel, the
Government will assist in personnel recovery actions.

(2) Personnel recovery may occur through military
action, action by non-governmental organizations, other Gov-
ernment-approved action, diplomatic initiatives, or through
any combination of these options.

(3) The Department of Defense has primary responsi-
bility for recovering DoD contract service employees and,
when requested, will provide personnel recovery support to
other agencies in accordance with DoD Directive 2310.2, Per-
sonnel Recovery.

(n) Notification and return of personal effects. (1) The
Contractor shall be responsible for notification of the
employee-designated next of kin, and notification as soon as
possible to the U.S. Consul responsible for the area in which
the event occurred, if the employee—

(i) Dies;

(1) Requires evacuation due to an injury; or

(iii) Is isolated, missing, detained, captured, or
abducted.

(2) The Contractor shall also be responsible for the
return of all personal effects of deceased or missing Contrac-
tor personnel, if appropriate, to next of kin.

(0) Mortuary affairs. Mortuary affairs for Contractor per-
sonnel who die in the area of performance will be handled as
follows:

(1) If this contract was awarded by DoD, the remains of
Contractor personnel will be handled in accordance with DoD
Directive 1300.22, Mortuary Affairs Policy.

(2)(1) If this contract was awarded by an agency other
than DoD, the Contractor is responsible for the return of the
remains of Contractor personnel from the point of identifica-
tion of the remains to the location specified by the employee
or next of kin, as applicable, except as provided in paragraph
(0)(2)(ii) of this clause.

(i1) In accordance with 10 U.S.C. 1486, the Depart-
ment of Defense may provide, on a reimbursable basis, mor-
tuary support for the disposition of remains and personal
effects of all U.S. citizens upon the request of the Department
of State.

(p) Changes. In addition to the changes otherwise autho-
rized by the Changes clause of this contract, the Contracting
Officer may, at any time, by written order identified as a
change order, make changes in place of performance or Gov-
ernment-furnished facilities, equipment, material, services, or
site. Any change order issued in accordance with this para-
graph shall be subject to the provisions of the Changes clause
of this contract.

(q) Subcontracts. The Contractor shall incorporate the sub-
stance of this clause, including this paragraph (q), in all sub-
contracts that require subcontractor personnel to perform
outside the United States—

(1) In a designated operational area during—
(i) Contingency operations;
(i1) Humanitarian or peacekeeping operations; or
(iii) Other military operations; or military exercises,
when designated by the Combatant Commander; or
(2) When supporting a diplomatic or consular mis-
sion—
(i) That has been designated by the Department of
State as a danger pay post (see http://aoprals.state.gov/
Web920/danger pay all.asp); or
(i1) That the Contracting Officer has indicated is sub-
ject to this clause.

(End of clause)

52.225-20 Prohibition on Conducting Restricted Business
Operations in Sudan—Certification.
As prescribed at 25.1103(d), insert the following provi-
sion:

PROHIBITION ON CONDUCTING RESTRICTED BUSINESS
OPERATIONS IN SUDAN—CERTIFICATION (JUNE 2008)

(a) Definitions. As used in this provision—

“Business operations” means engaging in commerce in
any form, including by acquiring, developing, maintaining,
owning, selling, possessing, leasing, or operating equipment,
facilities, personnel, products, services, personal property,
real property, or any other apparatus of business or commerce.

“Marginalized populations of Sudan” means—

(1) Adversely affected groups in regions authorized to
receive assistance under section 8(c) of the Darfur Peace and
Accountability Act (Pub. L. 109-344) (50 U.S.C. 1701 note);
and

(2) Marginalized areas in Northern Sudan described in

section 4(9) of such Act.
“Person” means—

(1) A natural person, corporation, company, business
association, partnership, society, trust, any other nongovern-
mental entity, organization, or group;

(2) Any governmental entity or instrumentality of a
government, including a multilateral development institution

52.2-152.1
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(as defined in section 1701(c)(3) of the International Financial
Institutions Act (22 U.S.C. 262r(c)(3)); and

(3) Any successor, subunit, parent company or subsid-
iary of any entity described in paragraphs (1) or (2) of this def-
inition.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not
include business operations that the person conducting the
business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization;

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.

(b) Certification. By submission of its offer, the offeror
certifies that it does not conduct any restricted business oper-
ations in Sudan.

(End of provision)

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN-
OWNED ECONOMIC ENTERPRISES (JUNE 2000)

(a) Definitions. As used in this clause:

“Indian” means any person who is a member of any Indian
tribe, band, group, pueblo, or community that is recognized by
the Federal Government as eligible for services from the
Burecau of Indian Affairs (BIA) in accordance with
25 U.S.C. 1452(c) and any “Native” as defined in the Alaska
Native Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the govern-
ing body of an Indian tribe for the purposes of 25 U.S.C.,
Chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or

52.2-152.2

organized for the purpose of profit, provided that Indian
ownership constitutes not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act, that is recognized by the Federal Government as eli-
gible for services from BIA in accordance with
25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual or
prospective offeror whose direct economic interest would be
affected by the award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall use its best efforts to give Indian
organizations and Indian-owned economic enterprises
(25 U.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian orga-
nization or Indian-owned economic enterprise as to its eligi-
bility, unless an interested party challenges its status or the
Contracting Officer has independent reason to question that
status. In the event of a challenge to the representation of a
subcontractor, the Contracting Officer will refer the matter to
the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW,

MS-2626-MIB

Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the Contract-
ing Officer. No incentive payment will be made within
50 working days of subcontract award or while a challenge is
pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the
Indian Incentive Program.
(2) The Contractor may request an adjustment under the
Indian Incentive Program to the following:
(i) The estimated cost of a cost-type contract.
(ii) The target cost of a cost-plus-incentive-fee prime
contract.
(ii1) The target cost and ceiling price of a fixed-price
incentive prime contract.
(iv) The price of a firm-fixed-price prime contract.
(3) The amount of the adjustment to the prime contract
is 5 percent of the estimated cost, target cost, or firm-fixed-
price included in the subcontract initially awarded to the
Indian organization or Indian-owned economic enterprise.
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52.244-2

52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (JUNE 2007)

(a) Definitions. As used in this clause—

“Approved purchasing system” means a Contractor’s pur-
chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s
written consent for the Contractor to enter into a particular
subcontract.

“Subcontract” means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that—

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or
(2) Is fixed-price and exceeds—

(1) For a contract awarded by the Department of
Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting
Officer’s written consent before placing the following
subcontracts:

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(1) A description of the supplies or services to be
subcontracted.

(1) Identification of the type of subcontract to be
used.

(ii1) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete, and accu-
rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations control-
ling establishment of initial or revised prices;

(C) The reason cost or pricing data were or were
not required;

(D) The extent, if any, to which the Contractor did
not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (c), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the allowability of any cost under this contract; or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(g) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(1) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).

As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

52.2-264

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (FEB 2009)

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal
Acquisition Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note).

(i) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212(a));

(v) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vi) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201). Flow down as required in accordance with
paragraph (g) of FAR clause 52.222-39).

(vii) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g))-

(viil) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
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to subcontracts for commercial items a minimal number of (End of clause)

additional clauses necessary to satisfy its contractual

obligations.
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(b) The Contractor’s right to proceed shall not be termi-
nated nor the Contractor charged with damages under this
clause, if—

(1) The delay in completing the work arises from causes
other than normal weather beyond the control and without the
fault or negligence of the Contractor. Examples of such causes
include—

(i) Acts of God or of the public enemy,

(i1) Acts of the Government in either its sovereign or
contractual capacity,

(iii) Acts of another Contractor in the performance of
a contract with the Government,

(iv) Fires,

(v) Floods,

(vi) Epidemics,

(vii) Quarantine restrictions,
(viii) Strikes,

(ix) Freight embargoes,

(x) Unusually severe weather, or

(xi) Delays of subcontractors or suppliers at any tier
arising from causes other than normal weather beyond the con-
trol and without the fault or negligence of both the Contractor
and the subcontractors or suppliers; and

52.249-11 [Reserved]

52.249-12 Termination (Personal Services).
As prescribed in 49.505(a), insert the following clause in
solicitations and contracts for personal services (see Part 37):

TERMINATION (PERSONAL SERVICES) (APR 1984)

The Government may terminate this contract at any time
upon at least 15 days’ written notice by the Contracting
Officer to the Contractor. The Contractor, with the written
consent of the Contracting Officer, may terminate this con-
tract upon at least 15 days’ written notice to the Contracting
Officer.

(End of clause)
52.249-13 [Reserved]

52.249-14 Excusable Delays.

As prescribed in 49.505(b), insert the following clause in
solicitations and contracts for supplies, services, construction,
and research and development on a fee basis whenever a cost-
reimbursement contract is contemplated. Also insert the
clause in time-and-material contracts, and labor-hour con-
tracts. When used in construction contracts, substitute the
words “completion time” for “delivery schedule” in the last
sentence of the clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except for defaults of subcontractors at any tier, the
Contractor shall not be in default because of any failure to per-
form this contract under its terms if the failure arises from
causes beyond the control and without the fault or negligence
of the Contractor. Examples of these causes are (1) acts of
God or of the public enemy, (2) acts of the Government in
either its sovereign or contractual capacity, (3) fires,
(4) floods, (5) epidemics, (6) quarantine  restrictions,
(7) strikes, (8) freight embargoes, and (9) unusually severe
weather. In each instance, the failure to perform must be
beyond the control and without the fault or negligence of the
Contractor. “Default” includes failure to make progress in the
work so as to endanger performance.

(b) If the failure to perform is caused by the failure of a sub-
contractor at any tier to perform or make progress, and if the
cause of the failure was beyond the control of both the Con-
tractor and subcontractor, and without the fault or negligence
of either, the Contractor shall not be deemed to be in default,
unless—

(1) The subcontracted supplies or services were obtain-
able from other sources;

(2) The Contracting Officer ordered the Contractor in
writing to purchase these supplies or services from the other
source; and

(3) The Contractor failed to comply reasonably with
this order.

(c) Upon request of the Contractor, the Contracting Officer
shall ascertain the facts and extent of the failure. If the Con-
tracting Officer determines that any failure to perform results
from one or more of the causes above, the delivery schedule
shall be revised, subject to the rights of the Government under
the termination clause of this contract.

(End of clause)

52.250-1 Indemnification Under Public Law 85-804.
As prescribed in 50.104-4 insert the following clause:

INDEMNIFICATION UNDER PUBLIC LAW 85-804
(APR 1984)

(a) “Contractor’s principal officials,” as used in this clause,
means directors, officers, managers, superintendents, or other
representatives supervising or directing—

(1) All or substantially all of the Contractor’s business;

(2) All or substantially all of the Contractor’s operations
at any one plant or separate location in which this contract is
being performed; or

(3) A separate and complete major industrial operation
in connection with the performance of this contract.

(b) Under Public Law 85-804 (50 U.S.C. 1431-1435) and
Executive Order 10789, as amended, and regardless of any
other provisions of this contract, the Government shall, sub-
ject to the limitations contained in the other paragraphs of this
clause, indemnify the Contractor against—
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(1) Claims (including reasonable expenses of litigation
or settlement) by third persons (including employees of the
Contractor) for death; personal injury; or loss of, damage to,
or loss of use of property;

(2) Loss of, damage to, or loss of use of Contractor prop-
erty, excluding loss of profit; and

(3) Loss of, damage to, or loss of use of Government
property, excluding loss of profit.

(c) This indemnification applies only to the extent that the
claim, loss, or damage (1) arises out of or results from a risk
defined in this contract as unusually hazardous or nuclear and
(2) is not compensated for by insurance or otherwise. Any
such claim, loss, or damage, to the extent that it is within the
deductible amounts of the Contractor’s insurance, is not cov-
ered under this clause. If insurance coverage or other financial
protection in effect on the date the approving official autho-
rizes use of this clause is reduced, the Government’s liability
under this clause shall not increase as a result.

(d) When the claim, loss, or damage is caused by willful
misconduct or lack of good faith on the part of any of the Con-
tractor’s principal officials, the Contractor shall not be indem-
nified for—

(1) Government claims against the Contractor (other
than those arising through subrogation); or

(2) Loss or damage affecting the Contractor’s property.

(e) With the Contracting Officer’s prior written approval,
the Contractor may, in any subcontract under this contract,
indemnify the subcontractor against any risk defined in this
contract as unusually hazardous or nuclear. This indemnifica-
tion shall provide, between the Contractor and the subcontrac-
tor, the same rights and duties, and the same provisions for
notice, furnishing of evidence or proof, and Government set-
tlement or defense of claims as this clause provides. The Con-
tracting Officer may also approve indemnification of
subcontractors at any lower tier, under the same terms and
conditions. The Government shall indemnify the Contractor
against liability to subcontractors incurred under subcontract
provisions approved by the Contracting Officer.

(f) The rights and obligations of the parties under this
clause shall survive this contract’s termination, expiration, or
completion. The Government shall make no payment under
this clause unless the agency head determines that the amount
is just and reasonable. The Government may pay the Contrac-
tor or subcontractors, or may directly pay parties to whom the
Contractor or subcontractors may be liable.

(g) The Contractor shall—

(1) Promptly notify the Contracting Officer of any claim
or action against, or any loss by, the Contractor or any sub-
contractors that may be reasonably be expected to involve
indemnification under this clause;

(2) Immediately furnish to the Government copies of all
pertinent papers the Contractor receives;
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(3) Furnish evidence or proof of any claim, loss, or dam-
age covered by this clause in the manner and form the Gov-
ernment requires; and

(4) Comply with the Government’s directions and exe-
cute any authorizations required in connection with settlement
or defense of claims or actions.

(h) The Government may direct, control, or assist in set-
tling or defending any claim or action that may involve indem-
nification under this clause.

(End of clause)

Alternate I (Apr 1984). In cost-reimbursement contracts,
add the following paragraph (i) to the basic clause:

(1) The cost of insurance (including self-insurance pro-
grams) covering a risk defined in this contract as unusually haz-
ardous or nuclear shall not be reimbursed except to the extent
that the Contracting Officer has required or approved this insur-
ance. The Government’s obligations under this clause are—

(1) Excepted from the release required under this con-
tract’s clause relating to allowable cost; and

(2) Not affected by this contract’s Limitation of Cost or
Limitation of Funds clause.

52.250-2 SAFETY Act Coverage Not Applicable.
As prescribed in 50.206(a), insert the following provision:

SAFETY AcT COVERAGE NOT APPLICABLE (FEB 2009)

The Government has determined that for purposes of this
solicitation the product(s) or service(s) being acquired by this
action are neither presumptively nor actually entitled to a pre-
determination that the products or services are qualified anti-
terrorism technologies as that term is defined by the Support
Anti-terrorism by Fostering Effective Technologies Act of
2002 (SAFETY Act), 6 U.S.C. 441-444. This determination
does not prevent sellers of technologies from applying for
SAFETY Act protections in other contexts. Proposals in
which either acceptance or pricing is made contingent upon
SAFETY Act designation as a qualified anti-terrorism tech-
nology or SAFETY Act certification as an approved product
for homeland security of the proposed product or service will
not be considered for award. See Federal Acquisition Regu-

lation Subpart 50.2.
(End of provision)

52.250-3 SAFETY Act Block Designation/Certification.

As prescribed in 50.206(b)(1), insert the following provi-
sion:

SAFETY AcCT BLOCK DESIGNATION/CERTIFICATION
(FEB 2009)

(a) Definitions. As used in this provision—
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“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Block certification” means SAFETY Act certification of
a technology class that the Department of Homeland Security
(DHS) has determined to be an approved class of approved
products for homeland security.

“Block designation” means SAFETY Act designation of a
technology class that the DHS has determined to be a Quali-
fied Anti-Terrorism Technology (QATT).

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-
ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
DHS pursuant to 6 U.S.C. 442(d), as further delineated in 6
CFR 25.9, that a QATT for which a SAFETY Act designation
has been issued is an approved product for homeland security,
i.e., it will perform as intended, conforms to the seller’s spec-
ifications, and is safe for use as intended.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 441(b) and 6 U.S.C. 443(a) , as fur-
ther delineated in 6 CFR 25.4, that a particular Anti-Terrorism
Technology constitutes a QATT under the SAFETY Act.

(b) The Support Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act), 6 U.S.C. 441-444,
creates certain liability limitations for claims arising out of,
relating to, or resulting from an act of terrorism where QATTs
have been deployed. It also confers other important benefits.
SAFETY Act designation and SAFETY Act certification are
designed to support effective technologies aimed at prevent-

ing, detecting, identifying, or deterring acts of terrorism, or
limiting the harm that such acts might otherwise cause, and
which also meet other prescribed criteria. For some classes of
technologies, DHS may issue a block designation/certifica-
tion in order to lessen the burdens for filing for SAFETY Act
designation or SAFETY Act certifications by not requiring
applicants to provide certain information otherwise required
and in order to offer expedited review of any application sub-
mitted pursuant to a block designation/certification. Block
designations/certifications will be issued only for technolo-
gies that rely on established performance standards or defined
technical characteristics.

(c)(1) DHS has issued a block designation or block certifi-
cation for the technology to be acquired under this solicita-
tion.

(2) This block designation or block certification is
attached to this solicitation and contains essential informa-
tion, including—

(1) A detailed description of and specification for the
technology covered by the block designation or block certifi-
cation;

(i1) A listing of those portions of the SAFETY Act
application kit that must be completed and submitted by appli-
cants;

(ii1) The date of its expiration; and

(iv) Any other terms and conditions.

(3) Offerors should read this block designation or block
certification carefully to make sure they comply with its terms
if they plan to take advantage of SAFETY Act coverage for
their technology(ies).

(d) All determinations by DHS are based on factors set
forth in the SAFETY Act and its implementing regulations. A
determination by DHS to issue a SAFETY Act designation, or
not to issue a SAFETY Act designation for a particular
technology as a QATT is not a determination that the
technology meets, or fails to meet, the requirements of any
solicitation issued by any Federal, State, local or tribal
governments. Determinations by DHS with respect to
whether to issue a SAFETY Act designation for technologies
submitted for DHS review are based on the factors identified
in 6 CFR 25.4(b).

(e) Neither SAFETY Act designation nor certification is in
any way a requirement of this action. Whether to seek the ben-
efits of the SAFETY Act for a proposed product or service is
entirely up to the offeror. Additional information about the
SAFETY Act and this block designation/certification may be
found at the SAFETY Act website at http:/
Wwww.SAFETYAct.gov or requests may be mailed to:

Directorate of Science and Technology
SAFETY Act/Room 4320

Department of Homeland Security
Washington, DC 20528
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(f) Proposals in which pricing or any other terms or condi-
tions are offered contingent upon SAFETY Act designation or
SAFETY Act certification of the proposed product(s) or ser-
vice(s) will not be considered for award.

(End of provision)

Alternate I (Feb 2009). As prescribed in 50.206(b)(2), sub-
stitute the following paragraph (f):

(f)(1) Offerors are authorized to submit proposals made
contingent upon SAFETY Act designation (or SAFETY Act
certification, if a block certification exists) before award. When
an offer is made contingent upon SAFETY Act designation or
certification, the offeror also may submit an alternate offer with-
out the contingency.

(2) If an offer is submitted contingent upon receipt of
SAFETY Act designation (or SAFETY Act certification, if a
block certification exists) prior to contract award, then the Gov-
ernment may not award a contract based on such offer unless the
offeror demonstrates prior to award that DHS has issued a
SAFETY Act designation (or SAFETY Act certification, if a
block certification exists) for the offeror’s technology.

(3) The Government reserves the right to award the con-
tract based on a noncontingent offer, prior to DHS resolution of
the offeror’s application for SAFETY Act designation (or
SAFETY Act certification, if a block certification exists).
Alternate Il (Feb 2009). As prescribed in 50.206(b)(3),

substitute the following paragraph (f):

(H)(1) Ofterors are authorized to submit offers presuming
that SAFETY Act designation (or SAFETY Act certification, if
a block certification exists) will be obtained before or after
award.

(2) An offeror is eligible for award only if the offeror—

(i) Files a SAFETY Act designation (or SAFETY Act
certification) application, limited to the scope of the applicable
block designation (or block certification), within 15 days after
submission of the proposal;

(i1) Pursues its SAFETY Act designation (or SAFETY
Act certification) application in good faith; and

(iii) Agrees to obtain the amount of insurance DHS
requires for issuing the offeror’s SAFETY Act designation (or
SAFETY Act certification).

(3) If DHS has not issued a SAFETY Act designation (or
SAFETY Act certification) to the successful offeror before con-
tract award, the contracting officer will include the clause at
52.250-5 in the resulting contract.

52.250-4 SAFETY Act Pre-qualification Designation
Notice.

As prescribed in 50.206(c)(1), insert the following provi-
sion:

SAFETY ACT PRE-QUALIFICATION DESIGNATION
NoOTICE (FEB 2009)

52.2-362

(a) Definitions. As used in this provision—

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Block certification” means SAFETY Act certification of
a technology class that the Department of Homeland Security
(DHS) has determined to be an approved class of approved
products for homeland security.

“Block designation” means SAFETY Act designation of a
technology class that the DHS has determined to be a Quali-
fied Anti-Terrorism Technology (QATT).

“Pre-qualification designation notice” means a notice in a
procurement solicitation or other publication by the Govern-
ment stating that the technology to be procured either affirma-
tively or presumptively satisfies the technical -criteria
necessary to be deemed a qualified anti-terrorism technology.
A pre-qualification designation notice authorizes offeror(s) to
submit streamlined SAFETY Act applications for SAFETY
Act designation and receive expedited processing of those
applications.

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design ser-
vices, consulting services, engineering services, software
development services, software integration services, threat
assessments, vulnerability studies, and other analyses relevant
to homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
DHS pursuant to 6 U.S.C. 442(d), as further delineated in 6
CFR 25.9, that a QATT for which a SAFETY Act designation
has been issued is an approved product for homeland security,
i.e., it will perform as intended, conforms to the seller’s spec-
ifications, and is safe for use as intended.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 441(b) and 6 U.S.C. 443(a) , as fur-
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ther delineated in 6 CFR 25.4, that a particular Anti-Terrorism
Technology constitutes a QATT under the SAFETY Act.

(b) The Support Anti-terrorism by Fostering Effective
Technologies Act 0f 2002 (SAFETY Act), 6 U.S.C. 441-444,
creates certain liability limitations for claims arising out of,
relating to, or resulting from an act of terrorism where QATTs
have been deployed. It also confers other important benefits.
SAFETY Act designation and SAFETY Act certification are
designed to support effective technologies aimed at prevent-
ing, detecting, identifying, or deterring acts of terrorism, or
limiting the harm that such acts might otherwise cause, and
which also meet other prescribed criteria.

(c)(1) DHS has issued a SAFETY Act pre-qualification
designation notice for the technology to be acquired under this
solicitation.

(2) This notice is attached to this solicitation and con-
tains essential information, including—

(1) A detailed description of and specification for the
technology covered by the notice;

(i1) A statement that the technology described and
specified in the notice satisfies the technical criteria to be
deemed a QATT and the offeror’s proposed technology either
may presumptively or will qualify for the issuance of a desig-
nation provided the offeror complies with terms and condi-
tions in the notice and its application is approved;

(iii) The period of time within which DHS will take
action upon submission ofa SAFETY Act application submit-
ted pursuant to the notice;

(iv) A listing of those portions of the application that
must be completed and submitted by selected awardees and
the time periods for such submissions;

(v) The date of expiration of the notice; and

(vi) Any other terms and conditions concerning the
notice.

(3) Offerors should read this notice carefully to make
sure they comply with the terms of the notice if they plan on
taking advantage of SAFETY Act coverage for their technol-
ogies.

(d) All determinations by DHS are based on factors set
forth in the SAFETY Act and its implementing regulations. A
determination by DHS to issue a SAFETY Act designation, or
not to issue a SAFETY Act designation for a particular Tech-
nology as a QATT is not a determination that the Technology
meets, or fails to meet, the requirements of any solicitation
issued by any Federal, State, local or tribal governments.
Determinations by DHS with respect to whether to issue a
SAFETY Act designation for Technologies submitted for
DHS review are based on the factors identified in 6 CFR
25.4(b).

(e) Neither SAFETY Act designation nor certification is in
any way a requirement of this action. Whether to seek the ben-
efits of the SAFETY Act for a proposed product or service is
entirely up to the offeror. Additional information about the

SAFETY Act may be found at the SAFETY Act website at
http://www.SAFETYAct.gov.

(f) Proposals in which pricing or any other terms or condi-
tions are offered contingent upon SAFETY Act designation or
certification of the proposed product(s) or service(s) will not
be considered for award.

(End of provision)

Alternate I (Feb 2009). As prescribed in 50.206(c)(2), sub-
stitute the following paragraph (f):

(f)(1) Offerors are authorized to submit proposals made
contingent upon SAFETY Act designation before award. When
an offer is made contingent upon SAFETY Act designation, the
offeror also may submit an alternate offer without the contin-

gency.

(2) If an offer is submitted contingent upon receipt of
SAFETY Actdesignation prior to contract award, then the Gov-
ernment may not award a contract based on such offer unless the
offeror demonstrates prior to award that DHS has issued a
SAFETY Act designation for the offeror's technology.

(3) The Government reserves the right to award the con-
tract based on a noncontingent offer, prior to DHS resolution of
the offeror’s application for SAFETY Act designation.

Alternate Il (Feb 2009). As prescribed in 50.206(c)(3),
substitute the following paragraph (f):

(H)(1) Offerors are authorized to submit proposals presum-
ing SAFETY Act designation before or after award.

(2) An offeror is eligible for award only if the offeror—
(1) Filesa SAFETY Act designation application, lim-
ited to the scope of the applicable prequalification designation
notice, within 15 days after submission of the proposal,
(ii) Pursues its SAFETY Act designation application
in good faith; and
(iii) Agrees to obtain the amount of insurance DHS
requires for issuing the offeror’s SAFETY Act designation.
(3) If DHS has not issued a SAFETY Act designation
to the successful offeror before contract award, the contracting
officer will include the clause at 52.250-5 in the resulting con-
tract.

52.250-5 SAFETY Act—Equitable Adjustment.
As prescribed in 50.206(d), insert the following clause:

SAFETY ACT—EQUITABLE ADJUSTMENT (FEB 2009)

(a) Definitions. As used in this clause—

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-

52.2-362.1
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sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Block certification” means SAFETY Act certification of
a technology class that the Department of Homeland Security
(DHS) has determined to be an approved class of approved
products for homeland security.

“Block designation” means SAFETY Act designation of a
technology class that the DHS has determined to be a Quali-
fied Anti-Terrorism Technology (QATT).

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-
ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
DHS pursuant to 6 U.S.C. 442(d), as further delineated in 6
CFR 25.9, that a QATT for which a SAFETY Act designation
has been issued is an approved product for homeland security,
i.e., it will perform as intended, conforms to the seller's spec-
ifications, and is safe for use as intended.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 441(b) and 6 U.S.C. 443(a) , as fur-
ther delineated in 6 CFR 25.4, that a particular Anti-Terrorism
Technology constitutes a QATT under the SAFETY Act.

(b) Prices for the items covered by the pre-qualification
designation notice, block designation, or block certification in
the contract were established presuming DHS will issue a
SAFETY Act designation (or SAFETY Act certification) for
those items.

(c) In order to qualify for an equitable adjustment in accor-
dance with paragraph (d) of this clause the Contractor shall in
good faith pursue obtaining—

(1) SAFETY Act designation (or SAFETY Act certifi-
cation); and

(2) The amount of insurance DHS requires for issuing
any SAFETY Act designation (or SAFETY Act certification).

(d)(1) If DHS denies the Contractor’s SAFETY Act desig-
nation (or certification) application, the Contractor may sub-

52.2-362.2

mit a request for an equitable adjustment within 30 days of
DHS’s notification of denial.

(2) The Contracting Officer shall either—

(1) Make an equitable adjustment to the contract
price based on evidence of the resulting increase or decrease
in the Contractor’s costs and/or an equitable adjustment to
other terms and conditions based on lack of SAFETY Act des-
ignation (or certification); or

(i1) At the sole option of the Government, terminate
this contract for the convenience of the Government in place
of an equitable adjustment.

(3) A failure of the parties to agree on the equitable
adjustment will be considered to be a dispute in accordance
with the “Disputes” clause of this contract.

(4) Unless first terminated, the Contractor shall con-
tinue contract performance during establishment of any equi-
table adjustment.

(End of clause)

52.251-1 Government Supply Sources.

As prescribed in 51.107, insert the following clause in
solicitations and contracts when the contracting officer may
authorize the contractor to acquire supplies or services from
a Government supply source:

GOVERNMENT SUPPLY SOURCES (APR 1984)

The Contracting Officer may issue the Contractor an
authorization to use Government supply sources in the perfor-
mance of this contract. Title to all property acquired by the
Contractor under such an authorization shall vest in the Gov-
ernment unless otherwise specified in the contract. Such prop-
erty shall not be considered to be “Government-furnished
property,” as distinguished from “Government property.” The
provisions of the clause entitled “Government Property,”
except its paragraphs (a) and (b), shall apply to all property
acquired under such authorization.

(End of clause)

52.251-2 Interagency Fleet Management System Vehicles
and Related Services.
As prescribed in 51.205, insert the following clause:

INTERAGENCY FLEET MANAGEMENT SYSTEM VEHICLES
AND RELATED SERVICES (JAN 1991)

The Contracting Officer may issue the Contractor an
authorization to obtain interagency fleet management system
(IFMS) vehicles and related services for use in the perfor-
mance of this contract. The use, service, and maintenance of
interagency fleet management system vehicles and the use of
related services by the Contractor shall be in accordance with
41 CFR 101-39 and 41 CFR 101-38.301-1.

(End of clause)
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52.252-1 Solicitation Provisions Incorporated by
Reference.

As prescribed in 52.107(a), insert the following provision:

SOLICITATION PROVISIONS INCORPORATED BY
REFERENCE (FEB 1998)

This solicitation incorporates one or more solicitation pro-
visions by reference, with the same force and effect as if they
were given in full text. Upon request, the Contracting Officer
will make their full text available. The offeror is cautioned that
the listed provisions may include blocks that must be com-
pleted by the offeror and submitted with its quotation or offer.
In lieu of submitting the full text of those provisions, the off-
eror may identify the provision by paragraph identifier and
provide the appropriate information with its quotation or offer.
Also, the full text of a solicitation provision may be accessed
electronically at this/these address(es):

[Insert one or more Internet addresses]|

(End of provision)

52.252-2 Clauses Incorporated by Reference.
As prescribed in 52.107(b), insert the following clause:

CLAUSES INCORPORATED BY REFERENCE (FEB 1998)

This contract incorporates one or more clauses by refer-
ence, with the same force and effect as if they were given in
full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses|

(End of clause)

52.252-3 Alterations in Solicitation.

As prescribed in 52.107(c), insert the following provision
in solicitations in order to revise or supplement, as necessary,
other parts of the solicitation that apply to the solicitation
phase only, except for any provision authorized for use with
a deviation. Include clear identification of what is being
altered.

ALTERATIONS IN SOLICITATION (APR 1984)

Portions of this solicitation are altered as follows:

(End of provision)

52.252-4 Alterations in Contract.

As prescribed in 52.107(d), insert the following clause in
solicitations and contracts in order to revise or supplement, as
necessary, other parts of the contract, or parts of the solicita-
tion that apply after contract award, except for any clause
authorized for use with a deviation. Include clear identifica-
tion of what is being altered.

ALTERATIONS IN CONTRACT (APR 1984)

Portions of this contract are altered as follows:

(End of clause)

52.252-5 Authorized Deviations in Provisions.

As prescribed in 52.107(e), insert the following provision
in solicitations that include any FAR or supplemental provi-
sion with an authorized deviation. Whenever any FAR or sup-
plemental provision is used with an authorized deviation, the
contracting officer shall identify it by the same number, title,
and date assigned to the provision when it is used without
deviation, include regulation name for any supplemental pro-
vision, except that the contracting officer shall insert “(DEVI-
ATION)” after the date of the provision.

AUTHORIZED DEVIATIONS IN PROVISIONS (APR 1984)

(a) The use in this solicitation of any Federal Acquisition
Regulation (48 CFR Chapter 1) provision with an authorized
deviation is indicated by the addition of “(DEVIATION)”
after the date of the provision.

(b) The use in this solicitation of any
[insert regulation name] (48 CFR Chapter ) provision
with an authorized deviation is indicated by the addition of
“(DEVIATION)” after the name of the regulation.

(End of provision)

52.252-6 Authorized Deviations in Clauses.

As prescribed in 52.107(f), insert the following clause in
solicitations and contracts that include any FAR or supple-
mental clause with an authorized deviation. Whenever any
FAR or supplemental clause is used with an authorized devi-
ation, the contracting officer shall identify it by the same num-
ber, title, and date assigned to the clause when it is used
without deviation, include regulation name for any supple-

(FAC 2005-30) 52.2-362.3



52.253-1

FEDERAL ACQUISITION REGULATION

mental clause, except that the contracting officer shall insert
“(DEVIATION)” after the date of the clause.

AUTHORIZED DEVIATIONS IN CLAUSES (APR 1984)

(a) The use in this solicitation or contract of any Federal
Acquisition Regulation (48 CFR Chapter 1) clause with an
authorized deviation is indicated by the addition of “(DEVI-
ATION)” after the date of the clause.

(b) The use in this solicitation or contract of any
[insert regulation name] (48 CFR ) clause with an
authorized deviation is indicated by the addition of “(DEVI-
ATION)” after the name of the regulation.

(End of clause)

52.253-1 Computer Generated Forms.
As prescribed in FAR 53.111, insert the following clause:

COMPUTER GENERATED FORMS (JAN 1991)

52.2-362.4 (FAC 2005-30)

(a) Any data required to be submitted on a Standard or
Optional Form prescribed by the Federal Acquisition Regula-
tion (FAR) may be submitted on a computer generated version
of the form, provided there is no change to the name, content,
or sequence of the data elements on the form, and provided the
form carries the Standard or Optional Form number and edi-
tion date.

(b) Unless prohibited by agency regulations, any data
required to be submitted on an agency unique form prescribed
by an agency supplement to the FAR may be submitted on a
computer generated version of the form provided there is no
change to the name, content, or sequence of the data elements
on the form and provided the form carries the agency form
number and edition date.

(c) If the Contractor submits a computer generated version
of a form that is different than the required form, then the
rights and obligations of the parties will be determined based
on the content of the required form.

(End of clause)
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