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STATEMENT IN SUPPORT OF THE REPEAL OF THE FEDERAL

ACQUISITION REGULATION, PUBLISHED DECEMBER 20, 2000

(65 FR 80256), FAR CASE 2001‑014

TO:
THE FEDERAL ACQUISITION REGULATORY COUNCIL

BY:
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DATE:
JUNE 18, 2001; SUBMITTED JUNE 4, 2001

The Chambers mission is to advance human progress through an economic,

political and social system based on individual freedom,

incentive, initiative, opportunity and responsibility.

The U.S. Chamber of Commerce is the world's largest business federation, representing more than three million businesses and organizations of every size, sector, and region.

More than 96 percent of the Chamber's members are small businesses with 100 or fewer employees, 71 percent of which have 10 or fewer employees. Yet, virtually all of the nation's largest companies are also active members. We are particularly cognizant of the problems of smaller businesses, as well as issues facing the business community at large.

Besides representing a cross‑section of the American business community in terms of number of employees, the Chamber represents a wide management spectrum by type of business and location. Each major classification of American business ‑​manufacturing, retailing, services, construction, wholesaling, and finance ‑‑ numbers more than 10,000 members. Also, the Chamber has substantial membership in all 50 states.

The Chamber's international reach is substantial as well. It believes that global interdependence provides an opportunity, not a threat. In addition to the U.S. Chamber of Commerce's 83 American Chambers of Commerce abroad, an increasing number of members are engaged in the export and import of both goods and services and have ongoing investment activities. The Chamber favors strengthened international competitiveness and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross‑section of Chamber members serving on committees, subcommittees, and task forces. Currently, some 1,800 business people participate in this process.

Dear Members of the FAR Council:

Thank you for providing us with this opportunity to express the strong objections of the U.S. Chamber of Commerce to the final rule issued on December 20, 2000 (65 FR 80256) concerning contractor responsibility and our support of the proposed revocation of this rule, published on April 3, 2001 (66 FR 17758, FAR Case 2001‑014). My name is Randel Johnson, Vice President for Labor & Employee Benefits. The U.S. Chamber of Commerce is the world's largest business federation, representing more than three million businesses and organizations of every size, sector and region.

Because there have been so many mischaracterizations as to what this rule does, l I think it would be useful, as a preliminary matter, to describe what the rule actually provides and then summarize our basic concerns.

The regulation purports to "clarify" the existing standard of "integrity and business ethics" found at 48 CFR 9.104‑1(d) by adding the language "including satisfactory compliance with the law, including tax laws, labor and employment laws, environmental laws, antitrust laws, and consumer protection laws." The claimed justification for the regulation is that procurement contracting officers need further clarification as to their alleged existing responsibilities to evaluate a contractors compliance with laws so that contracts will only be awarded to entities that are "law‑

'

"Improvements to responsible contractor regulations are a welcome safeguard to discourage tax dollars from going to deadbeat companies." Statement by AFL‑CIO President John J. Sweeney to the Bureau of National Affairs, Wednesday, December 20, 2000. "The Clinton Administration was fixin' to propose new rules that would bar federal contracts to chronic corporate lawbreakers. No more federal contracts to companies guilty of repeated and substantial violations of the laws ...." Article by columnist Molly Ivins in the September 1999 issue of The Progressive. Z This statement does not cover all the legal, policy, and technical objections to the rule (particularly concerning FAR Part 31), which will be covered in more detailed comments to be submitted for the record later. We will also be joining comments submitted by the National Alliance Against Blacklisting, of which the Chamber is a member.
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abiding," as opposed to "law‑breaking. ,3 The regulation then ostensibly sets up a "hierarchy" of violations for a contracting officer to consider and weigh before deciding whether an entity is qualified to receive a government contract or not. This may seem reasonable on its face so far, but, as always, the truth lies in the details. This so‑called hierarchy is modified by a vast catch‑all category, "all relevant credible information," revealed in the fine print of the regulation, which demonstrates how sweeping and grossly unworkable this entire regulation is.

Under the standard in FAR 9.104, the contracting officer "must consider all relevant credible information" regarding the prospective contractor's compliance with laws (the proposal stated that the contracting officer "may consider" such information; in response to comments, this was made mandatory rather than permissive). Although the final rule establishes a hierarchy of violations of law, some of which are also referenced in the certification, the contracting officer is not limited to considering only the listed violations. Again, the contracting officer "must consider all relevant credible information," and such information relates to the prospective contractor's record of compliance with laws and regulations. The FAR Council expects that, as a practical matter, such information will generally pertain to compliance with Federal and State laws, but a prospective contractor's record of compliance with foreign laws and regulations can also constitute "relevant credible information."... 4

The fact that administrative complaints, private civil cases, and violations of foreign law have been not included in the final certification, however, does not mean that they cannot be taken into the contracting officer's consideration in making the responsibility determination; to the extent that the contracting officer becomes aware of such cases, and they constitute "relevant credible information," the contracting officer must consider them in making the responsibility determinations (Emphasis added.)

Hence the contracting offer is instructed to consider anything he or she deems credible, including unproven, pending alleged violations (such as administrative complaints) and civil cases, under every conceivable law including all federal, state, and,

3 See, 65 FR 80258‑9. 4 See, 65 FR 80260. 5 See, generally, 65 FR 80261.
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even, "foreign laws and regulations." The numbers of laws, pages of regulations, and court cases coming within this regulation is, quite literally, countless, and the number of factual situations of alleged violations, technical violations, and more substantive violations that could arise under these laws and regulations is beyond countless.

That a contracting officer, or anyone else, could evaluate an entity's compliance with these laws under these standards and make a rational decision as to what level of compliance reaches the magic level of "satisfactory" for the purposes of being eligible to receive a federal contract is, to put it bluntly, simply ludicrous. That the regulation fails to require that a nexus be shown between that magic level of compliance and the entity's ability to perform the contract in question only compounds this level of irrationality. It is hardly surprising, as more fully discussed below, that the career procurement professionals, who must look beyond broad political agendas and focus on the day‑to‑day responsibilities of their jobs, have expressed, perhaps at some risk to their careers, their dismay and serious concerns with the regulation.

It is important to emphasize that while proponents claim that the regulation is targeted at corporate bad actors or chronic lawbreakers, the regulation is not, in fact, so limited as the above discussion has made clear. Indeed, even the best‑intentioned employers could be disqualified from receiving a federal contract under this regulation, in that almost no entity could thread every legal obligation under the vast maze of confusing laws and regulations covered under this regulation without making a mistake. In this sense, many businesses could be accused of not "abiding" by some law, some provision in some regulation, somewhere, in the purest sense, but this means nothing, standing

6 Notably, an August 2000 report by the Congressional Research Service (attached) found hundreds of laws to be covered simply under the categories of labor, tax, consumer protection, environmental, antitrust, and contracting laws. Yet, this is but the tip of the iceberg.
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alone, with regard to the underlying integrity of a business in the real world, much less the ability to perform a contract. The universe of law and regulation to which businesses are subject is vast, riddled with nuances, and covering almost every conceivable activity. Errors in compliance are inevitable, as are good faith disputes as to the meaning of many requirements in the laws. Indeed, even the courts often do not agree in refereeing disputes between parties as to what is the proper interpretation of this or that provision in the lawas the thousands of cases and appeals inundating the courts demonstrate. The expanse of employment law and regulation alone is both vague and enormous ‑ covering areas such as wage and hour, pension, affirmative action, immigration, safety and health, plant closing, labor relations, and discrimination, to name but a few. The Code of Federal Regulations relating just to employment laws cover over 4,000 pages of fine print, environmental regulations cover over 14,000 pages and the complexity of tax

and anti‑trust laws are legendary. Even the federal government, with its legions agencies and specialists with expertise in every nuance of the law, seems confused by

what is or is not required by the laws. A 1994 report by the General Accounting Office

(GAO/HEHS‑94‑138) revealed that not only do agencies often not know the answer to

employer inquiries, they often give conflicting responses as to what is required of

employers. The GAO report noted "the magnitude, complexity, and dynamics of

workplace regulation pose a challenge for employers of all sizes."


The GAO report is worth quoting at length.

The magnitude, complexity, and dynamics of workplace regulation pose a challenge for employers of all sizes. Such regulation has expanded and continually changed during the last 60 years, not only with the passage of new laws but also with the consequences of judicial decisions and the
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promulgation of new and revised regulations (p. 3)

Employers and workers currently face an extensive network of workplace requirements covering a wide variety of workplace activities. The framework of federal workplace regulation provides a wide variety of rights for employees and due process protections for employers. Many sources of regulatory change such as congressional agency, and review commission actions and judicial interpretation can affect employers' and workers' rights and responsibilities. Employers also face a combination of federal and state laws that further increase regulatory responsibilities The actual number of requirements that affect a particular employer varies primarily by its size, industry, and in some cases clients. (p. 31)

Many of the employers GAO interviewed believe that the current regulatory approach used by many agencies is largely adversarial, characterized by poor communication, unfair and inconsistent enforcement, and vague laws and regulations that increase the potential for lawsuits. (p.4)

Many of the employersboth large and smallremarked that they were rarely confident that they knew all the laws and regulations for compliance and often could not get accurate information on the applicable statutes or on how to comply. (p. 4)

An official from a hospital complained, "The sheer volume and nitty‑gritty of regulations make compliance difficult." (p. 6)

As an official from a small software company explained, "We always use common sense but because of our lack of knowledge we are never sure of our compliance." (p. 6)

Officials of a local union representing health care workers described problems getting accurate information from the local Wage and Hour Division office, "When we contacted the local office we got confusing information, and different and contradictory answers on subsequent phone calls. This happened in the middle of an organizing effort and the union's credibility was questioned because of the information we had gotten from DOL [the Department of Labor]." (p. 6)

An official at a large paper manufacturer with facilities in several states said, "The interpretation of standards by [federal OSHA] inspectors will vary from region to region; some are stricter that others. Inspectors can interpret the standards differently from state to state. We have been cited for a violation in one state that was acceptable in another state." (p. 7)7

7 The nearly 30 federal labor laws the GAO considered were pared from a possible list of about 200 labor related statutes and executive orders. The laws utilized by GAO were the: Age Discrimination in
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(Emphasis added.)

The difficulty of achieving total compliance with the impenetrable thicket of federal law and regulation is aptly illustrated by the federal government's own experience and record of compliance. In fact, if the federal government were held accountable under

the standards of the subject regulation (which, of course

, it is not), it would likely be

ineligible for government contracts in many instances. Note the following recent

statistics on federal agency violations of federal law:

In FY 1999, the Equal Employment Opportunity Commission received 26,657 complaints against federal agencies and awarded $9,942,705 in backpay and $8,521,713 in compensatory damages. 8

The total number of unfair labor practice charges filed against the federal government in FY99 was 5,686 charges. There were additional 1,731 charges pending from 1998, creating a total of 7,417 cases against the federal government. There were 5,913 dispositions, a total of 619 appeals (both general counsel and to authority), and 307 cases before the ALJ's. At the end of FY 99, 1,504 charges were still pending against the federal government. 9

There were 143 OSHA inspections of federal government premises between October 1999 and September 2000 leading to 909 OSHA penalties. t o In FY99, the EPA named 62 defendants in 59 enforcement actions against

Employment Act, Americans with Disabilities Act, Consolidated Omnibus Budget Reconciliation Act of 1985, Contract Work Hours and Safety Standards Act, Davis‑Bacon Act, Drug‑Free Workplace Act, Employee Polygraph Protection Act, Employee Retirement Income Security Act, Equal Pay Act (amendments to the Fair Labor Standards Act), Executive Order 11246, Fair Labor Standards Act, Family and Medical Leave Act, Imnugration Reform and Control Act (Amendments to the Immigration and Nationality Act, Labor‑Management Reporting and Disclosure Act, Federal Mine Safety and Health Act, Migrant and Seasonal Agricultural Worker Protection Act, National Labor Relations Act, Occupational Safety and Health Act, Railway Labor Act, Rehabilitation Act ‑ Section 503, Service Contract Act, Surface Transportation Assistance Act (Anti‑retaliatory provision), Title VII of the Civil Rights Act, Veterans' reemployment rights provisions of the Selective Training and Service Act, Walsh‑Healey Act, Workers Adjustment and Retraining Notification Act. 8 "Federal Sector Report on EEO Complaints Processing and Appeals," Equal Employment Opportunity Commission, FY 1999, pp. 1‑3. 9 Found at www.flra.gov/reports/annual99/21ar‑ap.html. Lists FLRA case statistics FY 1999, beginning with Unfair Labor Practice Charges. 1° Found at www.osha.gov/oshstats/stdl.html, "Frequently Cited OSHA Standards." on May 31, 2001.
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the federal government. There were 22 penalties ordered."

Compounding this problem, of course, is the fact that this regulation is not even limited to proven violations. In other words, contracting officers have the power under the regulation to deny federal contracts to companies based on pending, unproven alleged violations of employment, tax, antitrust, environment and any of the other many state, federal, and foreign laws covered by the regulation. A charge need not even be finally adjudicated before being considered as part of an employer's record to be reviewed. Simply looking at a few areas, complaints pending with the NLRB, OSHA charges, IRS and EPA allegations, as well as other allegations, can all be considered even before a final determination of guilt or innocence is made. (For example, a complaint issued by the National Labor Relations Board or a decision by an OSHA or environmental administrative law judge still on appeal could be enough.) Punishment before violations are even proven is hardly fair.

The result of this mix of hundreds of laws and regulations, the use of unproven violations and technical violations, all lead to a grossly unworkable regulation which, in claiming to set a clearer standard to guide contracting officers has set no standard at all 12 The result is a potential for complete arbitrary decision making on what constitutes satisfactory compliance with the law and on what "record" would be looked at, leaving the door open to subjective, conflicting, and unfair interpretations by agency officials tasked with an impossible burden. For example, looking at the employment area alone, will one serious violation of an already extremely complex maze of employment laws

1 1 Found in the Federal Facilities Enforcement of Compliance Accomplishment Report FY 1999. Dec. 2000, p. 13. 'z The regulation's claim that it sets an "objective basis for making a determination that otherwise is subjective" (65 FR 80263) is patently absurd.
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be enough to render a company "unsatisfactory?"'3 Will ten non‑serious? Will pending allegations be enough, and if so, how many? Will fifteen allegations and four non‑serious cross the magical threshold? What if the Equal Employment Opportunity Commission finds "reasonable cause" to believe a violation exists but has yet to go to court to prove its case? What if the National Labor Relations Board's General Counsel has issued a complaint, which an administrative law judge has upheld, but the Board has yet to rule? What if the Board has ruled against an employer but the case is now under review in the courts? Will employers be punished for exercising their due process rights for appeal? What if the Occupational Safety and Health Administration (OSHA) has initiated a series of targeted inspections based on workplace data but the employer has challenged the inspections based on a lack of probable cause? What if the Occupational Safety and Health Review Commission has dismissed alleged violations against an employer but OSHA has appealed the dismissal? What if an employer has settled numerous charges with an agency or private parties? How will a "no admission of liability clause" in a settlement agreement be weighed and issues in subsequent implementation of that agreement? 14 How are state laws to be considered‑some of which are preempted by federal law and some of which are not? How are foreign laws to be weighed? By what measurement will an employer's practices be considered "satisfactory" under each of these scenarios, which only scratch the surface in terms of

~3 The regulation notes that "normally" a single violation of law will not give rise to disqualification. See 9.104‑3. 14 The regulation clearly contemplates consideration by contracting officers of "administrative agreements" resolving disputed issues between parties and evaluation of compliance thereof. See 9.104‑3.
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possible fact situations? is

Beyond imposing an impossible burden on contracting officers, the regulation's so‑called criteria literally invites abuse of the regulatory and contracting system by both competitors and unions. Unions will use the regulation to pressure employers into accepting organizing or bargaining demands through the filing of charges and lawsuits, thus clouding a contractor's compliance record and reducing the chance of receiving federal contracts.' One contractor could seek to "stack the deck" against another contractor receiving an award for which they are competing through similar manipulation of the process.

Again, it is hardly surprising that the career professionals themselves have expressed concerns over the workability of the rule. In the attached August 29, 2000 letter, the General Services Administration (GSA) stated its strong objections to the proposed rule of June 20, 2000 for many reasons, including the potential for inconsistent application, costs, and time expended on the acquisition process, specifically noting the rule's vagueness and inappropriate reliance on unproven violations and questioning the usefulness of the proposed hierarchy as one which

15 The categories of "repeated, pervasive, or significant" violations listed at 9.104‑3 are flawed by similar, albeit, less obvious problems. Even assuming that contracting officers were limited to considering proven violations that somehow fit these categories, the regulation remains ripe for confusion. For example, simply considering the employment area, neither the National Labor Relations Act nor Title VII of the 1964 Civil Rights Act recognizes these categories of violations. The Occupational Safety and Health Act has repeat, willful, serious and non‑serious but not pervasive or significant. The Age Discrimination in Employment Act has willful, but none of these other categories. The Fair Labor Standards Act has willful and repeat, but not pervasive or significant. How would a contracting officer apply the categories listed in the regulation to those laws that have none and would thus not be itemized by the relevant enforcement agencies or the courts? The officer would have to develop his or her own criteria. What would that be? No doubt this question can be asked many times over with the hundreds of other laws covered under this regulation. 16 A spokesman for Vice President Gore, who publicly supported the regulation, noted that the vice president "has paid a great deal of attention to (the proposal) because it will help labor in its efforts to continue organizing." (Investor's Business Daily, June 18, 1999, p. A1) The keen interest of the AFL‑CIO in this rulemaking is not incidental.
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"ultimately may cause more confusion" and that the intent of the rule would be better served by following existing procedures. The Environmental Protection Agency, (EPA) in the attached August 28, 2000 letter, expressed similar concerns in its opposition to the proposed rule. Two points made by the EPA concerning "relevant credible information" (p. 3) deserve special attention for they are directly on point:

The re‑proposed rule calls for contracting officers to consider all "credible information" in making a responsibility determination. Contracting officers are to "give greatest weight" to criminal convictions for violations of anti‑trust, tax labor and employment, environmental, anti‑trust, or consumer protection laws. But, the proposed rule does not limit contracting officers to reliance on final adjudications. It is unclear how a contracting officer will determine disputed factual questions and resolve other legal issues. Again, the Government‑wide suspension and debarment system is better equipped to handle such matters ....

The proposed rule's requirement that contracting officers consider all "relevant credible information" in making a responsibility determination appears to direct them to consider factual allegations not yet finally adjudicated judicially or administratively, for example, indictments. The rule also puts contracting officers in the difficult position of attempting to address factual questions which are the subject of pending judicial or administrative proceedings by enforcement agencies. This will dramatically slow down the procurement process, entangle contracting officers in complex "discovery" issues, and could lead to inconsistent determinations on the same alleged offenses in various forums. 17 (Emphasis added.) Finally, with regard to the general contention that these regulations are necessary and workable clarifications of existing law, I would like to also direct the FAR Council to ` testimony on Capitol Hill from various objective observers testifying on their own behalf. Proposed Regulations Establish New Government Unique Procedures, s

" While the GSA and EPA comments were focused on the June 30, 2000 NPRM, the criticisms they expressed apply equally to the final rule. 18 Testimony of Karen Hastie Williams, who worked in the Carter Administration as a procurement expert, before the Subcommittee on Oversight and Investigations, Committee on Education and the Workforce, July 14, 1998. Ms. Williams also noted that the proposal was contrary to statutory and other efforts to streamline the procurement process: "The proposed regulations also undermine the efforts of Federal agencies to attract more commercial companies into the Federal market place. By imposing a new

In February 1997, the Administration announced that it would propose revisions to Part 9 of the Federal Acquisition Regulation (FAR) to give a contracting officer the authority to deny a contract to any company that did not have "a satisfactory record of compliance" on labor and employment law issues ....

As a lawyer who has worked with public policy issues in the private and public sectors, 1 was truly concerned and alarmed when I first learned of the Administration's proposal for several reasons ....

At a time when the Congress and most of the Federal agencies are advancing into a competitive business environment, the creation of a new government unique requirement that appears to have no statutory basis is totally unwarranted ....

Finally, the proposed regulations are not necessarY. FAR Part 9 already provides the tools that the contracting officer needs to establish the present responsibility of a contractor to perform a proposed contract. Under current law the contracting officer examines the following areas to determine if the proposed contract is "presently responsible", i.e., able to perform the contract:

‑
Past performance record;

‑
Record of integrity and business ethics;

‑
Capability to perform contract; and

‑
Compliance with Federal laws, including environmental laws


and certain identified labor laws‑‑safety‑health (OSHA) laws,


wage and hour laws.

These elements provide sufficient authority for the contracting officer to make the determination as to the present responsibility of a contractor ....

Close review of the public policy positions related to the Administration's proposed regulations fail to establish any sound ground to support this change in procurement procedures. The proposed regulations are inconsistent and affirmatively harmful to the procurement reform trends of the last decade.

government unique requirement for the award of a Federal contract on the Federal contracting officers, the Administration would effectively repeal the 1994 and 1996 statutes and reverse the advances of procurement reform under current law. Finally, it is clear that the proposed regulations are inconsistent with the Administration's National Performance Review and undermine its recommendations for greater

l~
streamlining of the Federal procurement process." Ms. Williams's comments were concerning a proposed revision of the regulation, narrower than the subject regulation; her arguments are even more compelling today.
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Similar testimony was given before the House Committee on Small Business as follows:

Clearly, the FAR drafters suggest that the proposed regulations constitute a simple extension of already existing law. At various levels, the drafters' position raises serious questions ....


Nonetheless as discussed above and below, we believe that the proposed


regulations represent a significant departure from established procurement


law, practice, and policy. The proposed regulations do not clearly


demonstrate a nexus between the potential causes for exclusion and the


Government's ability to obtain specific goods, services, or construction.


For that reason, we are not persuaded by the FAR drafter's assertion that


the proposed rule is intended "to clarify coverage concerning contractor


responsibility considerations, by adding examples ...." Rather, we sense


that this proposed rule breaks newrogund. g19 (Emphasis added.)


Lastly, it should be emphasized that no one is here arguing that proven violations

of the law should escape punishment. But every law has its own system of remedies,

enforcement procedures, and sanctions. In some cases, Congress has decided that

sanctions under the federal contracting process are appropriate. 20 Other laws are

enforced through other statutory means‑often agency enforcement and/or private causes

of action in court. Each of these has its own peculiar history developed in case law. But

only the Congress can amend, drop, or change existing laws, and if there is a valid reason

to argue that existing remedies and sanctions are inadequate under these laws, the

19 Testimony of Steven Schooner and William Kovacic, Professors of Law at George Washington University Law School before the House Committee on Small Business, October 21, 1999. Notably, the Administration was unable to provide the Committee, upon request, any examples of cases that supported the claim that the regulation was a "clarification of existing law rather than a new policy." (See November 19, 1999 OFPP letter to Chairman Talent. Professor Kovacic also aptly summarized the impossible task of a contracting officer under the proposal as follows: "In short, when I read the rule and listen to the comments this morning, I have the image of a contracting officer who is going to be compelled in order to comply fully with the spirit of this measure, to do a comprehensive audit of the firm's recent legal history, that identifies all violations, identifies all complaints, potentially all accusations, all settlements, and develops from that a composite picture of what kind of legal citizen the firm has been." '° See, e.g., the Davis‑Bacon Act, 20 U.S.C. § 276a and FAR Subpart 22.4; the Service Contract Act, 41 U.S.C. §§ 351‑357 and FAR Subpart 22.10; the Walsh‑Healey Public Contracts Act, 41 U.S.C. §§ 35‑45 and FAR Subpart 22.6; and the Contract Work Hours and Safety Standards Act, 40 U.S.C. §§ 327‑333 and FAR Subpart 22.3.
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Administration should go to the Congress and make that case and propose statutory changes. The backdoor attempt by this regulation to add an additional penalty ‑disqualification from federal contracts ‑ to the hundreds of laws covered by this regulation represents both bad policy and bad law.

In sum, overwhelming policy and legal reason require that this regulation be rescinded.
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