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Members of the FAR Council, thank you for the opportunity to offer the views of the Professional Services Council on the so‑called Contractor Responsibility Rule. PSC is the principal national association of technical and professional services providers to the federal government. Our members are unanimous in their firm opposition to the rule as promulgated last year. No one believes the government should contract with a true scofflaw. As the White House counsel and others in the previous administration also made clear, this rule was intended to address concerns relating to a truly miniscule segment of the private sector genuinely regarded as "scofflaws". Yet the resulting rule is one that would unfairly impact the remaining, law‑abiding majority of the contracting community as well.

We are grateful for the actions taken across the government to stay

Fimplementation of the rule and wholeheartedly agree with those senior procurement officials who have labeled the rule unexecutable, overly

burdensome on government contracting officers, an almost certain source of unending litigation, and an equally certain cause for the unjustified debarment of responsible contractors. Responsibility determinations are, of course, vital to the right functioning of our procurement process. Yet this rule set no standards or procedures, provided no implementation processes for contracting officers, and offered contractors no visibility into how such determinations would be made and applied. This complete lack of transparency and practicality is fundamentally antithetical to the open, fair, and transparent procurement process we have been working collectively to engender. And it threatens to seriously diminish the important progress that has been made in recent years to streamline the procurement process and make the government a more appealing customer for a wide range of companies that continue to avoid the government marketplace.

As you now consider what, if any, next steps to take, I offer a couple of recommendations.

First, the initial test for any new regulatory initiative must be to ask the question: is it necessary? With regard to this rule, the answer is a clear "no".

I am aware of the reasons this rule came forward to begin with. I also am aware that debate continues among legal experts as to whether the current iprocurement process allows contracting officers to base their responsibility

determinations on a company's adherence to labor, tax, and other statutes. But that debate misses the point. There already exist legally empowered fora in government designed to deal with the very issues at stake with the rule ‑‑ the National Labor Relations Board and Occupational, Safety and Health Administration being two good examples. If those bodies are not operating effectively or efficiently, or are not executing some or all of their responsibilities appropriately, then Congress and the Administration should address that. But the degree to which those bodies execute their missions is not a sound reason to impose a new, patently unfair and unexecutable regulatory scheme.

Second, one must ask whether the proposed rule is fair and executable. Here too, the contractor responsibility rule fails the test. As I noted, it provides no processes or standards and simply turns over to a contracting officer the responsibility to make complex and subjective determinations in a field that he or she is neither trained for nor has any information about. The rule simply states that a company's history of compliance with laws is part of the responsibility determination. And from there the contracting officer somehow is supposed to find reliable information sources, research case histories, and render subjective judgments all on issues about which he or she knows little and which are themselves the focus of entire professional fields. This is patently absurd.
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Imagine the questions, to which the rule, by design and intent, has no answers: how does one define compliance? On what basis does a company certify that it is in compliance with all applicable federal laws? Is a company non‑compliant because it has one unfair labor practice allegation against it? What about a company with 10? Fifty? One hundred? Do complaints even matter? Do we thus rely on the NLRB, which is not known for its speed? What if most or all of those allegations are currently before the NLRB? What if the NLRB rules against the company on half and for them on half? What if the company appeals to the circuit court and the court rules in its favor‑‑‑two or three years after one or more contracting officers have deemed the company non‑responsible based on NLRB findings?

And at a time when everyone agrees that the acquisition workforce is under tremendous pressure to do more and do it faster, how does one expect that workforce to effectively enforce this rule? Either they will ignore it or they will try to enforce it, but will do so without the proper information, guidance, support and training. In either case we will almost certainly have done significant harm.

These are very real and very problematic questions and each derives from the rule's fundamental flaw: it states a philosophy but fails to offer any useable definitions or means of implementation.

Members of the council, if there are problems with the enforcement of labor, consumer, tax, environmental or other laws, then our attention should be on how to improve that enforcement. But the contractor responsibility rule is NOT the answer and it is, therefore, where it belongs. On the shelf.

Thank you.

