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1 appreciate the opportunity to participate in this panel and provide written comments. Public Citizen strongly opposes the FAR Council's proposal of April 3, 2001 to revoke the final contractor responsibility rule. The rule, issued in final form on December 20, 2000, revised the Federal Acquisition Regulations, 48 C.F.R. parts 1 to 53, to prevent taxpayers from subsidizing federal contractors who consistently break the law.

Public Citizen is a non‑profit public interest membership organization with over 150,000 members nationwide. Since its founding by Ralph Nader in 1971, Public Citizen has fought in Congress, federal agencies, and the courts for sound government policies on issues related to public health, worker safety, environmental protection, freedom of information, corporate accountability and other issues to protect consumers and expose federal waste, fraud and abuse of taxpayer dollars.

The FAR Council's proposal to revoke the final rule is an outrage to consumers, taxpayers and law‑abiding contractors. The final rule clarified and reinforced the federal government's policy to conduct business only with responsible contractors‑ those that have the capability, resources, performance record, and ethics expected of a federal contractor. Although under the previous regulations a prospective contractor must "have a satisfactory record of integrity and business ethics" (48 C.F.R. section 9.104‑1(d)), a company's record of civil rights, worker safety, environmental or consumer protection violations was not typically considered during the responsibility determination because of an overly narrow interpretation of "integrity and business ethics" by contracting officers. The final rule clarified that federal contractors must "[h]ave a satisfactory record of integrity and business ethics including satisfactory compliance with the law including tax laws, labor and employment laws, environmental laws, antitrust laws, and consumer protection laws." (emphasis added)

A company's compliance record is relevant in determining suitability for a federal contract for two reasons: 1) the previous business record of a company sheds light on whether or not they can or will be able to fulfill the contract and 2) taxpayer dollars should not be used to award scofflaws ‑ those companies that have a substantial record of noncompliance with the law.

Ralph Nader, Founder
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The following examples illustrate the relevance of such a record in determining whether a contractor is responsible:

•
The United States Department of Agriculture runs the nation's School Lunch Program, where the USDA donates meat to schools to serve in meals. In 1998_ twelve children became violently ill as a result of eating L'. coli 0157:H7 contaminated beef served in their school lunches. The plant supplyiilg the meat to the USDA had amassed 171 critical violations, such as improperly cleaning equipment, in the 18 months prior to the poisoning. Despite this company's dismal food safety record, USDA purchased more than 20 million pounds of beef from the plant as part of its commodities program. Had the contracting officer been more clearly charged with ensuring contractor responsibility, as anticipated in the final rule, they could have factored it into the company's responsibility determination.

•
The Consumer Product Safety Act charges the Consumer Product Safety Commission to "protect the public against unreasonable risks of injuries and deaths associated with consumer products." Consumers rely on the quality of fire sprinklers, smoke alarms and carbon monoxide detectors to protect their families. In 1998, a company that manufactured faulty systems had to recall over 8.4 million sprinklers. The company's sprinklers failed to function in at least 17 fires and as a result of the products failure people were injured. Sprinklers made by this same company had to be removed from several federal buildings, including the White House. This record is certainly relevant to a contracting officer when determining whether or not to grant a company a government contract to install sprinklers in government buildings.

•
The Clean Water Act and the Clean Air Act both prohibit the discharge of pollutants without a permit, which sets effluent limitations or allowable discharges. Companies can be subject to civil and criminal penalties for permit violations. It is in the government's best interest not to contract with companies that have a record of substantial noncompliance with environmental protection laws.

Annually, the federal government purchases $210 billion in goods and services. This is a huge amount of business. It is hard to understand how anyone can justify the government rewarding corporations that violate our nation's civil rights, consumer protection, environmental protection, antitrust, labor or employment laws with federal contracts paid with taxpayer money. The final rule reinforced a simple, common‑sense principle, that the federal government should contract with ethical, law‑abiding companies, not companies that seriously and repeatedly break the law.

In addition, the final rule's cost reimbursement reforms represent improvements. Under the existing rule, the government reimburses contractors for "costs incurred for activities that assist, promote, or deter unionization," and contractors can also bill the government and get reimbursed for their legal defense costs when they lose legal proceedings brought against them by the government. The final rule closes both of these loopholes. It is highly inappropriate to use taxpayers' dollars to reimburse companies for their legal costs
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when they lose or settle a legal matter brought by the government or for the costs related to influencing employees' decision to unionize.

Criticisms of the Rule from the FAR Council and Some Contractors

An apparent rationale for the FAR Council's proposal to revoke the contractor responsibility rule is that the FAR Council doubted whether the benefits of the rule outweighed its costs. This conclusion, based apparently upon no formal analysis, evinces both an underestimation of the rule's benefits and an exaggeration of its costs. This rationale appears to be as fraudulent as some government contractors this final rulc « as designed to ferret out.

The rule's many significant unquantifiable benefits include: 1) providing an incentive that helps protect the rights of workers, consumers, and honest contractors; 2) providing an incentive to respect environmental requirements, which will reduce government's and society's costs for environmental remediation; 3) increasing the government's confidence that its contractors are responsible and reliable and are not cheating taxpayers or avoiding paying taxes; 4) keeping the price of goods and services lower through increased competition and fewer anti‑trust violations; and S) reducing the risk of compliance issues that might interfere with the efficient performance of contracts.

The only costs of the rule are its minimal paperwork requirements. The paperwork burden of the final rile was substantially reduced from the original, proposed rule. Under the final regulation, contractors need only mark a check box indicating whether they have, during the previous three years: 1) been convicted of a felony; 2) lost a civil case to the federal government; or 3) had an adverse decision by a federal administrative law judge, board, or commission, indicating a willful violation of the law. It is expected that potential contractors will only be required to supply additional information when and if they are the leading candidate for the contract award. It is difficult to imagine a less burdensome scheme for ensuring the integrity and business ethics of potential contractors something the FAR Council was required to do even prior to the December 20, 2000 final rule. It is also difficult to imagine how this slight burden could be thought to outweigh the rule's important benefits.

Another apparent rationale for the FAR Council's current proposal is that the rule provides insufficient guidelines to evaluators. In fact, the rule provides more guidance than the prior rule, which would be reinstated if the current FAR Council proposal prevails. Moreover, a far more reasonable way to increase standardization is for the FAR Council to simply issue guidelines to evaluators, instead of scrapping the rule altogether.

Some business interests also criticize the final contractor responsibility rule. They argue that the rule will result in the "blacklisting" of companies based on unproved allegations of law violations. These complaints are without foundation. The new regulations did not alter the debarment procedure, which permanently removes companies from federal contract consideration. Instead, they simply informed contracting officers what kinds of
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information they can and should consider on a case‑by‑case basis when determining a company's fitness for a particular government contract.

Some opponents also believe that the contracting officer's review should be limited to only fully‑adjudicated violations, and that the officer should not be permitted to consider other evidence of noncompliance. Limiting the inquiry to final adjudications would prevent contracting officers from getting a complete picture of the company's record. Al l available information regarding violations, including settlements, substantial complaints, and adjudicated violations that are still subject to appeal, are relevant. Though the weight given to different types of evidence by contracting officers will vary, this evidence is all relevant to deciding whether a contractor has a "satisfactory record of integrity and business ethics."

Business interests also assert that they do not have sufficient avenues to seek redress if they are wrongly determined to be not responsible by a contracting officer. That's a fraud. There are three existing ways companies can appeal determinations with which they disagree, and the final rule does not affect them. A company can file a written protest to the agency and proceed with an administrative appeal. 48 C.F.R. § 33.101. In addition, a company can also file a protest with the General Accounting Office or file a complaint in federal district court.

Conclusion

The contractor responsibility rule will better protect the government's interest in doing business with responsible contractors and at the same time send a clear message to prospective contractors about the importance of complying with tax, anti‑trust, consumer, civil rights, environmental, and worker protection laws. This was an initiative of great value and importance to the consumers and taxpayers and to the mostly law‑abiding government contractors trying to compete on an equal playing field.

We protest in the strongest possible terms the Council's intent to revoke this important and common sense rule. Such an action makes no sense for practical, financial, or ethical reasons. It only makes sense for political reasons Big Business opposes it. From the consumer perspective, that's no reason to reward bad actors with lucrative government contracts.

Thank you for your consideration of these comments.
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