Statement of

Glenn D. Baer

Senior Director, Contracts

ARINC Incorporated

On behalf of

The National Defense Industrial Association

Procurement Committee

For the Public Meeting addressing FAR Case 2001‑014

June 1 8, 2001

My name is Glenn Baer, and I am here today as the chair of the Government Policy Advisory Committee and past chair of the Procurement Committee for the National Defense Industrial Association (NDIA).

NDIA is a non‑partisan, non‑profit organization with a membership that includes close to 900 companies and 23,000 individuals. NDIA has a specific interest in government policies and practices concerning the government's acquisition of goods and services, including research and development, procurement, and logistics support. Our members, who provide a wide variety of goods and services to the government, include some of the nation's largest defense contractors.

I appreciate the opportunity today to share with you the views of NDIA member companies on the final contractor responsibility rule issued on December 20, 2000. In commenting on these proposed changes it is important to state that we have supported, and will continue to support, the highest ethical and legal standards for contractors. However, I believe these new standards introduce an unacceptable level of subjectivity and uncertainty into the contracting process and represent fundamentally flawed rulemaking.

I would like first to state that NDIA supports the 270‑day stay of the proposed December 20 rule. We believe the stay is necessary to provide industry an opportunity to assess the imposed burdens and to offer public comments on the proposed rule. The lack of time initially provided industry to ensure compliance, including instituting record keeping and compliance programs, was particularly problematic,, given the potential False Claims Act and Defective Pricing liability. NDIA, however, believes that no amount of time would be sufficient to ensure compliance with this burdensome rule.
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It seems important to recognize that career government contracting professionals, together with a number of federal agencies, have previously indicated their strong opposition to regulations that charge them with enforcing an enormously complex matrix of labor, employment, tax, environmental, antitrust, and consumer protection laws. We are also unaware of any requests from the government contracting community for guidance on what to consider, or how to carry out, their obligations in making contractor responsibility decisions.

We join other associations who stand in opposition of this proposed rule having a specific concern with the establishment of a new contractor certification. Our membership believes that this new certification, if implemented, would impose an impractical high cost on industry to install and maintain an integrated system to account for alleged violations necessary to effectively certify for each proposal. This would be particularly challenging considering the vagueness of the categories of laws cited. It is also not clear that the added categories of covered laws and the newly​established certifications address all foreign, federal, state and municipal laws. We believe that the current Suspension and Debarment procedures provide appropriate levels of due process and represent a more appropriate way to deal with contractors that have a pattern of violations of the above​cited laws. In my view, any perceived benefits of the December 20 proposed rule are outweighed by the significant cost these requirements place on industry.

The majority of corporate and individual members of NDIA are small government contractors. In our view, this group would be severely injured by the implementation of the December 20 rule. Small government contractors, unlike major corporations, depend almost entirely on the revenues from current and future government contracts for continued operation and growth. It has been the longstanding foundation of the 8(a) program, the small & small disadvantaged business program, and the women‑owned small business program to promote a business environment that encourages growth in these economic sectors. In my opinion the final rule could discourage many small business owners from competing (or continuing to compete) for government contracts, because of increased costs, legal expenses and increased barriers to proving their eligibility.
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In my judgment the proposed rule is arbitrary and capricious and without a rational basis. There is a lack of contracting officer expertise needed to implement and enforce the myriad complex, confusing and often conflicting, international, federal, state and local laws involved. Using the existing regulations to enforce the Suspension and Debarment process is a more efficient means of enforcing the laws implicated by the proposed rule.

In summary, we believe the December 20 final rule is arbitrary and capricious and without a rational basis and should be withdrawn. Further, in our judgment it is an unnecessary and unworkable encumbrance on the acquisition process and is contrary to the progress that has been advanced in procurement reform to eliminate unnecessary government requirements. If implemented, this rule would place a tremendous burden on contracting officers to implement this practice in an equitable and coherent fashion and would add significantly to cost of doing business with the federal government. For the reasons cited above I strongly urge the FAR Council to repeal and permanently suspend the proposed Contractor Responsibility rule.

Thank you for this opportunity to share with you the views of NDIA members in support of the STAY and the ultimate revocation of the December 20 final rule. NDIA members will be submitting additional detailed comments in opposition of this rule by the close of the formal comment period, on July 6.

Thank you.
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