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The Mechanical Contractors Association of America (MCAA), the National Electrical Contractors of America (NECA) and the Sheet Metal and Air Conditioning Contractors' National Association (SMACNA) comprise the National Specialty Construction Alliance. The Alliance national associations membership surpasses 12,000 construction businesses through their more than 300 local associations nationwide. Alliance member companies invest more than $300 million annually in joint apprenticeship and journeymen upgrade training in the highly‑skilled specialty construction pipe trades, electrical and sheet metal crafts. Specialty construction crafts comprise nearly two​thirds of the construction workforce overall. Also, MCAA/NECA/SMACNA Alliance firms compete vigorously for Federal construction contracts as both prime contractors and subcontractors, and as lower‑tier subcontractors and suppliers as well, under both

negotiated procurement and low‑bid selection procedures.
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1.
The regulations are necessary‑ The current statute and regulations are general and circular ‑ they simply say a responsible source is a business with a satisfactory record of integrity and business ethics. Without further elaboration, the risk of abuse of discretion is greater with such generality than it is with the very specific list of criteria and standards in the revised FAR part 9.104‑3(c).

Moreover, the recitation in the regulatory preamble to the December 20, 2000 final rule finds that contracting officers have been deterred by that generality from assessing compliance with laws. That alone is more than enough reason to recommend the clarification. As a representative of the high performing, high skill specialty construction industry, the lax ,practices referred to below are solid proof that the revisions are sound and necessary business practice reforms to improve agency programs and return value to taxpayers generally. Three paragraphs deserve repeating here for emphasis.

"in accordance with the statutory definition of "responsible source," the FAR states that, "[t]o be determined responsible, a prospective contractor must... Have a satisfactory record of integrity and business ethics..." 48 CFR 9.104‑1. Beyond this simple reiteration of the statutory language, however, the FAR has not elaborated upon what it means to have "a satisfactory record of integrity and business ethics," nor has the FAR provided contracting officers with a framework to guide their analysis and assist them in making this statutorily required determination.

"This lack of guidance has an unfortunate consequence: Contracting officers are extremely reluctant, absent clear guidance, to exercise their discretion in making this determination. As a result, the Government continues to award contracts to firms that have violated procurement and other Federal laws, in some cases repeatedly. For example, in a study of the top 100 defense contractors over a four year period, the General Accounting Office found over 100 instances in which contractors had either been convicted of or signed settlements after charges of violations ‑ of procurement‑related law alone. These companies paid more than $400 million in fines and restitution, in some cases for multiple violations. If the analysis had been expanded to include compliance with other laws, the concern might well have been even broader.

"It is clear that, in many cases, the Government continues to do business with contractors who violate laws, sometimes repeatedly. By giving contracting officers a clearer basis for declining to contract with such businesses, the Government can improve the integrity of the contracting process, reduce the risk of fraud or noncompliance, and encourage standards of integrity and compliance with the law."

2.
The constraints against abuse of discretion are greater now than before ‑The Alliance would challenge the notion that contracting officers will somehow be enabled by the proposed clarification to jeopardize their agency's programs and mission by making non‑responsibility determinations without a sufficient demonstrable nexus to contract performance criteria. But even if one grants for argument sake that there may be this type of instinct toward arbitrary business judgment in the federal market, one might just as easily say it will be checked ‑not encouraged ‑ by the revised FAR. The greater specificity of revised Part 9.104‑3(c); the requirement of consultation with agency legal counsel; the notice and explanation of the grounds for non‑responsibility disqualification; the ability to
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address performance issues in settlements; along with agency contract award protest procedures and access to courts to check arbitrary decision‑making all combine to provide more than adequate protection against the overdrawn and hypothetical aberrant business decisions by agency contracting professionals.

3.
The effects of improving Federal contracting are benign with respect to small and law abiding companies of all sizes ‑ The improved contracting markets and agency programs that will result from a more scrupulous examination of legal compliance as part of the responsibility determination procedures will benefit law‑abiding small and large businesses alike ‑ and burden none disproportionately.

Again, the preamble to the December final rule expressed a measured and reasoned response to claims of adverse impact on small business, as follows:

"Some commenters stated their belief that the proposal would have a significant, and disproportionately adverse, impact on the ability of small businesses to obtain Federal contracts. As is explained below in connection with the Regulatory Flexibility Act, the FAR Council does not believe that the final rule will have a significant economic impact on a substantial number of small entities. Apart from the certification requirement, the final rule does not impose any new obligations, of any kind, on prospective contractors; they already have an obligation to comply with the law. This is not a regulation that, for example, requires a company to install certain equipment, prescribes how a company shall carry out its operations, or prohibits a company from operating in any particular way. Rather, the final rule provides guidance to contracting officers on how they are to make their statutory determination of whether a prospective contractor has a "satisfactory record of integrity and business ethics." In addition, the FAR Council does not believe that the guidance in the final rule will have a significant or disproportionate adverse impact on small businesses generally. The FAR Council believes that, as a class, small businesses are generally law‑abiding and, furthermore, the FAR Council is not aware of any evidence that would indicate (and the FAR Council has no reason to believe) that small business are any less law‑abiding than large businesses. The FAR Council, therefore, does not expect that there will be a substantial number of small businesses that will be found, by a contracting officer, to have an unsatisfactory "record of integrity and business ethics. Finally, for the reasons set forth in the Regulatory Flexibility Act and Paperwork Reduction Act discussions, below, the FAR Council does not believe that responding to the certification in the final rule will require small businesses to expend a significant amount of effort and resources.


"Furthermore, the self‑certification by the apparently successful offer is an


efficient way to minimize the already minimal paperwork burden."


Moreover, there are a variety of other business administration requirements that


can be relied on to gather the required information quickly and easily (insurance

r
and bonding reports and applications, for example).
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In conclusion, the Alliance agrees with the assertion in the December publication of the rule that is now stayed:

"This rulemaking is intended to provide contracting officers with additional guidance on making an "integrity and business ethics" determination that, by statute, contracting officers are already required to make. As noted above, the FAR has previously not provided any elaboration on what it means to have "a satisfactory record of integrity and business ethics" the FAR has simply restated the statutory language that a "responsible source" is one that has "a satisfactory record of integrity and business ethics." The fundamental premise of the two prior proposals, and this final rule, is that an evaluation of a prospective contractor's "record of integrity and business ethics" necessarily needs to include an evaluation of its "record of compliance with laws and regulations." (64 FR 37​360, July 9, 1999.) This is an eminently reasonable proposition. [Emphasis added] Operating in a law‑abiding (as opposed to law‑breaking) manner is an essential component of having "integrity" and "ethics" and, therefore, of meeting the overall requirement of responsibility that businesses contracting with the Government ‑ and with private businesses ‑ must meet." Thus, while the statutory criterion of "integrity and business ethics" is not limited to (Le., it is not exhausted by) the inquiry into whether a firm operates within the boundaries of the law, and irreducible element of what it means for a prospective contractor to have "a satisfactory record of integrity and business ethics" is that the prospective contractor is, essentially law‑abiding. We therefore believe, and many commenters expressed their strong agreement, that it would be entirely proper for a contracting officer to reach the conclusion, for example, that a company does not have a "satisfactory record of integrity and business ethics" when the facts show that the company has engaged, within the past three years, in "repeated, pervasive, or significant violations" of legal requirements.

"Scrutinizing a prospective contractor's record of compliance with the law, and making satisfactory compliance an express element of the responsibility determination, is both consistent with practices outside the Government and serves the Government's interests. First, by ensuring that its contractors possess a satisfactory record of compliance with law, the Government increases its confidence that a contractor is a responsible, reliable company that will perform the contract in an efficient, responsible and timely manner. It should also reduce the risk that compliance issues will interfere with performance of the contract."

Conclusion ‑ The Alliance supports the reinstatement of the stayed regulation on principle and on the basis of market imperatives; it is both good business and public policy. Compliance with law must be an explicit element of the responsibility determination. This sound business practice will deter inferior performers from entering the market, and at the same time attract quality firms. The taxpayers and government programs will be the better for it.
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