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FAR Council: Good afternoon. I am Tom Duesterberg, President and Chief

Executive Officer of the Manufacturers Alliance/MAPI, and I am here to comment briefly on behalf of our member companies on the FAR Council's proposed rule (FAR Case 2001‑014) to permanently revoke the final rule that was issued and published in the Federal Register on December 20, 2000 which amended coverage in the Federal Acquisition Regulation (FAR) pertaining to contractor re​sponsibility and labor relations costs. In quick summation, we strongly recommend to the FAR Council that the December 20, 2000 final rule be revoked in its entirety. Our reasons follow in this statement, but before going further, let me express our particular interest and standing in this matter.

The Manufacturers AlliancelMAPI is a nonprofit policy research organization whose member companies are drawn from a wide range of U.S. industries. Our membership is comprised of approx​imately 450 leading manufacturing companies, including ones engaged in heavy industry, aerospace, automotive, electronics, precision instruments, telecommunications, chemicals, computers, and simi​lar high‑technology industries. The Alliance, when appropriate as it is here, acts as a national spokesperson for its member companies, to promote technological advancement and economic growth for the benefit of U.S. industry and the public interest.

Although most of our member companies are predominantly oriented toward the commercial market, a significant number have substantial government sales, primarily to the Department of Defense, the General Services Administration, the National Aeronautics and Space Administration, and the Department of Energy, at the prime and/or subcontract level. Many of our member com​panies constitute the major sources for our military defensive weapons systems and global peace​keeping systems.

The FAR Council's current proposal to consider the propriety of revoking the recently adopted final rule which alters the traditional, pre‑December 2000 framework by which prospective con​tractors are determined to be responsible or nonresponsible businesses is of significant concern to us. So, too, is the final rule change which now makes routine and reasonable business costs associated with employer labor relations unallowable of concern to us. If the December 20 final rule is retained, the amended regulatory coverage will adversely affect all of our member companies that engage in or seek to do business in the future with the government.

In general, long‑standing government policy is that the government shall make purchases, and contracts shall be awarded to, "responsible prospective contractors only," which means, among other
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things, that a contractor must have a satisfactory record of integrity and business ethics (FAR Part 9.103(a) and 9.104‑1(d)). The December 20, 2000 final rule has attempted to add "clarifying guidance" to further define what is meant by a satisfactory record of integrity and business ethics.

In our view, this "clarifying guidance" in the December 20 rule goes far beyond the general meaning of clarification, but rather sweeps in a host of new and ill‑defined requirements for con​tractors and puts contractors at an unacceptable risk of being denied opportunities to engage in business with the government, plus incur unanticipated and excessive penalties. Constitutional due process safeguards have been ignored and executive branch rulemaking authority has been overextended in the promulgation of this final rule. Clearly, the rule must be revoked.

Under the December 20 rule, the authority of government contracting officers is greatly expanded to allow them to make unilateral determinations of "nonresponsibility" about prospective contractors on the basis of "relevant credible information" that a contractor has, within the past three years, violated various labor, employment, environmental, antitrust, or consumer protection laws. Little attention is given to the magnitude or relevance that a particular violation of any of these laws might have on a contractor's prospective performance for supplies or services to be procured by the government. Such guidance that is given is both confusing and vague. Moreover, the determination as to the magnitude and relevance of a violation in relation to a prospective contractor's respon​sibility lies within the principal discretion of a contracting officer. This opens the door to abuse of such discretion. The new rule empowers contracting officers with impermissible adjudicative authority which, we contend, is an improper exercise of executive branch rulemaking authority.

Perhaps even more disturbing in the December 20 rule is that what constitutes a "violation" on the basis of "relevant credible information" is open to broad interpretation and subjective judgment. The rule expands the meaning of a violation so broadly as to include adverse judicial adjudications as well as indictments and complaints or claims filed before courts, agencies, boards, and commissions. Consequently, mere allegations can constitute the basis of a nonresponsibility determination. Under our system of law, mere allegations do not constitute actual wrongdoing. This aspect of the rule is clearly excessive and outside constitutional due process safeguards. Moreover, even in the case of convictions and adverse judgments, the rule fails to take into account a party's right of appeal and the evidentiary outcome that may follow from an appeal. Finally, no allowance is made for unintended errors that may render a company noncompliant nor is there any differentiation for unsubstantiated claims of noncompliance with law made by, for example, disgruntled employees against their management. For these reasons, the rule is vague, overbroad, and places contractors at unacceptably greater risk of being denied future government contract opportunities.

We are equally disturbed that the December 20 final rule unjustifiably imposes a new contractor certification that requires a company to certify in a contract proposal that neither the company, nor any of its principals, has violated, within the past three years, any labor, employment, environmental, antitrust, or consumer protection laws. This imposes a sizable new data collection burden on contractors. This is especially true for large businesses with multiple, scattered business locations. This new contractor certification requirement will, most likely, only serve to increase penalties assessed against a contractor if the certification is ultimately proved untrue‑even for unintentional mistakes.

As a final point, the December 20 rule adds new coverage on cost allowability as it pertains to labor relations costs and reverses prior accepted practices. Specifically, it makes costs incurred for activities related to influencing employees' decisions regarding unionization unallowable. We be​lieve that reasonable business costs should continue to be allowable wherever appropriate and, in this case, contractor costs incurred for activities related to influencing employees' decisions regarding unionization should generally continue to be allowable costs. To do otherwise may cause a chilling

'r effect between both management and employees regarding unionization discussions and perhaps even risks cutting off legitimate channels of information to employees provided by the employer con‑
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cerning unionization. This new coverage is imprecise, overly broad in scope, and adverse to legiti​mate business management interests.

Earlier, we filed formal statements with the FAR Council which further detail our objections with the December 20, 2000 final rule, urging that the rule be revoked and that the related stay issued by the FAR Council in FAR Case 1999‑010(stay) be retained indefinitely until the Council permanently rescinds the December 20 rule. Today, we reiterate our position that the December 20, 2000 final rule in FAR Case 2001‑014 pertaining to contractor responsibility and employer‑employee labor relations is significantly deficient in terms of both purpose and content. We believe that the rule is not a mere clarification, but constitutes a major rule that requires an economic cost‑benefit assessment as to the impact that it will effect on agencies and businesses alike that will justify its adoption. Even more fundamental, we believe the regulation fails to recognize and incorporate constitutional due process standards and represents an improper exercise of executive branch rulemaking authority. On any and all of these bases, we urge the FAR Council to revoke the December 20, 2000 final rule in its entirety.

Thank you for the opportunity to appear before you today and present our views.
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