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I am pleased to present this testimony today on behalf of LPA. As you may know, LPA is a public policy advocacy organization representing senior human resource executives of more than 230 of the largest corporations doing business in the United States. LPA's purpose is to ensure that U.S. employment policy supports the competitive goals of its member companies and their employees. LPA member companies employ more than 12 million employees, or 12 percent of the private sector workforce. LPA members include 7 of the top 10 and 21 of the top 50 federal contractors measured by dollar volume in fiscal year 1999. The implementation of the proposed change in federal contracting rules would have a substantial effect on our members.

LPA strongly supports the proposed rule to amend Parts 9, 14, 15, 31, and 32 of the Federal Acquisition Regulation (FAR), l on which the Federal Acquisition Regulations Council (FAR Council) has solicited comments from the public. The proposed rule would revoke regulations finalized at the end of last year that became effective on the last full day of the prior administration.2 The recently enacted regulations expand the existing requirement that prospective contractors have "a satisfactory record of integrity and business ethics," disallow business costs incurred in communicating with employees during organizing drives, disallow certain costs related to legal proceedings, and implement additional self‑certification procedures for prospective contractors.

The changes made by the new rule are not only bad public policy, but are in conflict with and preempted by numerous federal laws. Furthermore, as I will explain, the changes provide no benefits to the public at large. Meanwhile, they will result in job losses for those workers whose livelihoods are dependent upon their employer's federal contracts. The new regulations will open up the contracting process to attacks by third parties, including competitors, disgruntled employees, and nongovernmental organizations including labor unions, enabling them to gain leverage over prospective contractors. Our members are especially concerned that the new leverage provided to labor unions by these new regulations will be used in corporate campaigns to force employers to recede to union demands in the collective bargaining process.

I.
Summary of LPA's Position

The new regulations are deficient and should be revoked because they conflict with substantive tax, labor and employment, environmental, antitrust, and consumer protection laws​laws that already contain proven enforcement mechanisms and procedural safeguards, and provide for "expert" agencies to ensure employer compliance. Likewise, the self‑certification provisions are contrary to the clear intent of the Federal Acquisition Reform Act of 1996 (commonly known as the Clinger‑Cohen Act). Furthermore, by greatly expanding the role of subjective decisions made by contracting officers, and by not providing adequate opportunities for prospective contractors to challenge nonresponsibility determinations, the new regulations greatly increase the chance that even a model federal contractor will be denied a contract to which it would be otherwise entitled.

These changes will increase costs to contractors and ultimately the taxpayer. They will have a chilling effect on mergers and acquisitions that may be necessary for contractors to remain competitive. In addition, the regulations will encourage needless litigation while also prolonging that litigation by discouraging settlements.

Throughout the rulemaking process no clear need for the regulation was ever articulated.

'There is no evidence that this modification of procurement law will influence federal contractors

to increase compliance with federal laws or that such a change will improve the federal contract
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process. Rather, the regulations merely provide another venue for considering these laws, but by contracting officers that likely have no familiarity with them. Thus, the new regulations would provide an advantage only to those seeking to pressure private companies that are federal contractors or prospective federal contractors during corporate campaigns.

Contracting officers would be required to become experts on labor laws, among other laws, to make complex determinations as to whether an employer is in "satisfactory compliance" with those laws. Furthermore, in making their determinations, contracting officers are required to consider "all relevant credible information," which could include mere allegations and initial agency determinations, such as administrative law judge decisions, which are frequently overturned. Additionally, prospective contractors would have insufficient opportunities to challenge a nonresponsibility determination or to counter, or even learn of, evidence submitted against them.

My comments today are intended to point out some of the more egregious substantive failings of the new regulations.

II.
The Contractor Responsibility Rule Should Be Revoked Because It Expands the Role of Subjectivity in Decisions Made by Contracting Officers and Increases the Chance That Contracts Will Be Denied Arbitrarily.

Each time a federal contract is awarded, a contracting officer must make an affirmative finding that the prospective contractor is responsible. 4 Without such a finding, a business cannot contract with the government (although there are narrowly defined exceptions, such as those for small businesses). To be deemed responsible, a business must show that it has the financial and physical ability to perform the contract. In addition, procurement law has long required the prospective contractor to demonstrate that it possessed a "satisfactory record of integrity and business ethics,"6 the necessary organization, experience, accounting, and other technical controls to perform the contract.?

Indeed, when Congress moved to codify the integrity and business ethics requirement, it was not seeking to create new law but to codify existing common law. g For over one hundred years, case law has held that governments need not award contracts outright to the lowest bidder, but may consider a contractor's integrity in determining whether the contractor is the lowest responsible bidder.9 But "integrity" has never been interpreted as broadly as these new regulations propose. Instead, for at least the last 50 years, under the FAR and its predecessor regulations, "integrity and business ethics" has been interpreted to protect the government and taxpayers by ensuring that contractors have the integrity to fulfill their contractual promises and obligations. 10

The new regulation presents a dramatic shift to require an analysis of issues unrelated to whether a potential contractor will properly fulfill its responsibilities. Specifically, the new regulations require a "satisfactory record of compliance with the law," including tax laws, labor and employment laws, environmental laws, and consumer protection laws." Inexplicably, the final regulations were expanded to include not just federal laws, but state and foreign laws and regulations. Surely, compliance with foreign law, which may be at odds with domestic law, has never been a component of determining whether bidders are responsible enough to perform a

f.

government contract.
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The proposal then requires contracting officers to determine "satisfactory compliance" with these laws by considering certain information, as I will discuss momentarily.

A.
Provisions Governing a Nonresponsibility Determination Are Too Easily Triggered.

In determining whether a prospective contractor has met the "satisfactory compliance" test that would is established in the new regulations, "contracting officers must consider all relevant credible information." 12 The proposed regulations would require contracting officers to give the greatest weight to actions that occurred within the past three years. Specific factors that contracting officers are required to consider include:

•
federal court judgments in civil cases brought by the United States;

•
decisions by federal administrative law judges and federal boards and commissions;

•
the commission of fraud or a criminal offense in connection with obtaining a public contract;

•
violation of federal or state antitrust statutes relating to the submission of offers;

•
commission of embezzlement, theft, forgery, bribery, falsification, or destruction of records, making false statements, tax evasion, or receiving stolen property; and

• any other federal or state felony convictions or pending federal or state felony indictments. 13

These provisions are problematical for two principal reasons. First, a nonresponsibility determination is too easily triggered. By requiring contracting officers to consider "all relevant credible information," a contractor could be ruled nonresponsible for an allegation later proven to be untrue or unfounded. Likewise, a nonresponsibility determination could be based on a mere indictment or a determination by an administrative law judge that is later overturned.

Secondly, the majority of these criteria are identical to those on which debarment procedures are based. However, as described below, there is virtually no due process or opportunity for a contractor to respond to a contracting officer's nonresponsibility determination.

iL
Responsibility Determinations Should Not Be Based on Initial Administrative Action Because Such Action Is Often Overturned.

By giving great weight to agency action such as decisions by an administrative law judge (ALJ), the proposed regulation would permit contracting officers to make responsibility decisions based on initial administrative action. It is inappropriate to base responsibility decisions on initial agency action because these decisions are often overturned by further administrative action or on appeal to federal court.

For example, on April 14, 1998, National Labor Relations Board (NLRB) ALJ Arthur J. Arnchan ruled that Ronin Shipbuilding committed an unfair labor practice by discharging employee Elias Martinez shortly after a union representation election. 14 However, in January ?000, noting that Mr. Martinez was tardy or absent over 130 times in a two‑year period, the NLRB reversed the ALJ's determination. is
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Likewise, on November 3, 1998, NLRB ALJ Howard I. Grossman ruled: that Rockwell Automation/Dodge committed an unfair labor practice by discharging employee Gregory Silvers approximately one year after a union representation election. 16 However, in January 2000, noting that Mr. Silvers produced defective precision parts and falsified testing reports regarding the parts, the NLRB reversed the ALJ's determination. l7

In each of these cases, the NLRB initially found an unfair labor practice that, under the proposed regulations, could have been the sole basis for a nonresponsibility determination by a contracting officer. Even though both Ronin and Rockwell were eventually found not to have committed the alleged unfair labor practices, clearing their names took 21 months and 14 months, respectively. The new regulations should be revoked because they could wrongly deny federal contracts to innocent companies while they work through the administrative process to appeal initial agency determinations.

For similar reasons, it is not appropriate to base responsibility determinations on findings of administrative agencies until all appeals have been exhausted. On April 25, 1995, NLRB ALJ Marion C. Ladwig ruled that Elyria Foundry Company committed an unfair labor practice when it discharged William Nieves. l8 On appeal, the NLRB agreed. 19 However, on March 2, 2000, the U.S. Court of Appeals for the Sixth Circuit overruled the NLRB's and ALJ's decisions, finding that they ignored evidence that Mr. Nieves sabotaged the rebuilding of one of Elyria's ]furnaces.20

If the new regulations were in effect while this case was pending, a contracting officer could have denied federal contracts to Elyria during the five years between the initial agency finding in 1995 and Elyria's vindication last year.

While the above examples have focused exclusively on the NLRB, they are illustrative of the difficulties that will arise as contracting officers begin to base responsibility determinations on decisions made by the numerous agencies that implement and enforce the laws enumerated in the proposed regulations. Clearly, the rule will result in the denial of contracts to companies innocent of charges of which they have been accused.

Even more troubling is the requirement, under the proposal, that contracting officers must consider complaints issued by federal agencies. 21 Some 90 percent of all NLRB complaints issued by its general counsel are settled and there is commonly no admission of guilt by the charged party; yet under these new regulations, any firm could lose future federal contracts simply based on the fact that a complaint was issued. The NLRB is not unique among agencies in settling the vast number of complaints issued by its general counsel. Including complaints as items that must be considered will increase the chance that firms will not settle with the NLRB and will litigate such matters to the full extent possible.

ii.
Arbitrary Decisions and Uncertainty Will Increase Under the Proposed Regulations.

By requiring that contracting officers make decisions based on "relevant credible information," the new regulation dramatically lowers the evidentiary threshold on which responsibility determinations are made. Rather than use the more appropriate standards of "beyond a reasonable doubt" or "by a preponderance of the evidence," the proposal would lower the threshold so that any allegation that a prospective contractor violated one of the enumerated ,laws could be enough to block a federal contract, so long as the allegation is credible.
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By permitting contracting officers to block contracts based on a single, minor violation of federal law, a dramatic number of federal contractors would be at risk of losing future contracting opportunities. For example, 23 of the top 25 government contractors have been cited recently for violating laws and regulations under the Occupational Safety and Health Act. 22 These citations represent a broad spectrum of possible violations that range from the very serious to de minimis and technical violations. Even if it were appropriate to further punish federal contractors by denying federal contracts based on violations of federal law, certainly contracts should not be denied based on mere de minimis or technical violations. Yet, under the proposed regulation, contracting officers could find that a contractor was not responsible based on even minor violations.

The hallmark of procurement reform during the past ten years, embodied in the Clinger​Cohen Act and other laws, has been to streamline the process to ensure that more mainstream companies can bid for federal contracts, thus increasing competition and decreasing procurement costs to taxpayers. The new regulation runs directly counter to the tenets of these procurement reforms.

B.
Decisions to Deny a Contract by Means of a Nonresponsibility Determination Do

Not Afford an Appropriate Opportunity for a Prospective Contractor to Respond.

In outlining the criteria to which contracting officers should attach great weight, the new regulations borrow extensively from the FAR debarment regulations, a violation of which can lead to a government‑wide ban on contracting, typically up to three years. However, unlike procedures provided in the debarment regulations, the administration does not propose that businesses be allowed to challenge contracting officers' responsibility decisions. In a debarment proceeding, contractors are allowed to challenge the government, present evidence, and cross​examine the government's witnesses. 23 There is no parallel process for a business to challenge a nonresponsibility determination.

During the prior administration, some White House officials had argued that the new regulations would offer contractors the "opportunity to appeal an agency's ruling against them, and a contract award would be withheld while the appeal was pending."24 While it is true that contractors can challenge a contract decision through a bid protest or through the federal courts, neither provides an effective opportunity for the contractor to challenge a responsibility determination.

i.
Bid Protest Procedures Are Inadequate to Challenge a Nonresponsibility Determination

The Clinton administration claimed that the bid protest procedures provide an adequate due process. While it is true that businesses can challenge contract decisions through the bid protest procedures, it is extremely difficult to challenge responsibility determinations. In fact, the regulations state that a responsibly determination "is based in large measure on subjective judgments which generally are not susceptible of reasoned review . . . ." Consequently, affirmative determinations of responsibility are not reviewable, absent bad faith. 5

Likewise, the Comptroller General, who is responsible for ruling on all bid protests, has repeatedly held that it will not question a contracting officer's nonresponsibility determination "absent a showing of bad faith or the lack of any reasonable basis for the determination."26 This is an extremely high burden. As noted by the Comptroller General, a protester alleging bad faith
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"must offer virtually irrefutable proof... that the agency acted with a specific and malicious intent to injure the [prospective contractor]."27

While the bid protest process may offer an appropriate forum for the redress of some grievances associated with the contracting process, it is not a forum in which a responsibility determination can be effectively challenged. If the administration desires to move control of these types of decisions from the debarment section of the FAR to the responsibility section, it should provide similar due process regulations, including the right to challenge the information on which the government seeks to base its decision.

ii.
Federal Court Provides Inadequate Review of Nonresponsibility Determinations Under the Administrative Procedure Act.

Prospective contractors may also challenge contract awards in federal court. However, federal courts review contract decisions pursuant to the Administrative Procedure Act under a strong presumption that the agency acted properly. 28 This poses no real option to prospective contractors who have been denied a contract based on a determination of nonresponsibility. Courts have consistently held that to overturn responsibility determinations, they must conclude that the contracting officer's decision was not supported by any rational basis. This is an extremely high burden to meet. Even a contracting officer's negligent or erroneous nonresponsibility determination will be upheld in federal courts, absent bad faith.29

III.
The Self‑Certification Provisions of the Regulation Should Be Revoked as They Conflict With the Clinger‑Cohen Act

The new regulation modified part 52 of the FAR by requiring that all prospective contractors certify to contracting officers whether, within the previous three years, with regard to any federal tax, labor and employment, environmental, antitrust, or consumer protection law, they have:

been convicted of any federal or state felonies (or have a felony indictment pending against them);

had any adverse court judgments in civil cases against them brought by the United States; or

‑
been found by a federal administrative law judge, federal administrative judge, agency, board, or commission to have willfully violated the law. 30

In any instance in which a contractor certifies that it has such a conviction, judgment, or finding, it must provide "additional information" if requested by the contracting officer. 31

The supplementary and background material issued in conjunction with the final rule and the earlier‑issued modified proposed rule do not state why the new self‑certification procedures have been added. The procedures are problematic for a number of reasons. First, the burden in collecting the information would be substantial. Second, inadvertently providing incorrect information in a certification could expose the contractor to additional penalties, including debarment.

In addition, this provision is contrary to the intent of acquisition reform laws enacted during the 104th Congress. When Congress enacted the Defense Authorization Act in 1996,32 it

,included a series of acquisition reform proposals, including the Federal Acquisition Reform Act of 1996 (commonly known as the Clinger‑Cohen Act). The Clinger‑Cohen Act contained a

'
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provision designed to eliminate regulatory certification procedures. 33 This provision was enacted to streamline the procurement process and eliminate unnecessary burdens that contractors faced in hopes of decreasing contract costs and making federal contracting more attractive to mainstream businesses. The proposal clearly runs counter to Congress' intent in passing acquisition reform.

IV.
The Regulation Should Be Revoked Because It Conflicts With and Is Preempted by


Existing Federal Law

The regulations are deficient and should be revoked because they conflict with substantive tax, labor and employment, environmental, antitrust, and consumer protection laws, which already contain proven enforcement mechanisms, and procedural safeguards and provide for "expert" agencies to ensure employer compliance.

By permitting contracting officers to deny federal contracts to firms that have violated one of the enumerated federal laws, or any other state, federal, or foreign law or regulation, the regulation seeks to add an additional penalty for violations of those laws: the possibility of being ruled ineligible for particular federal contracts. This is inappropriate for a number of reasons.

First, many of the laws encompassed by the regulation are remedial in nature, not punitive. Their purpose is not to punish, but to restore parties to the status quo as if a law had not been violated. By adding the possible sanction of loss of federal contracts, which could amount to tens of millions of dollars or more, firms and their employees could face dramatic punitive consequences for violations of laws that never contemplated punitive remedies. By effectively expanding the scope of remedies for numerous federal laws, the proposed regulations seek to effectively amend those statutes. Such a policy change is only possible by enacting new legislation.

Many of these substantive laws, such as the National Labor Relations Act, have been carefully crafted to create a balance between competing interests. Adding another sanction, not contemplated in the original statutes and not implemented by an expert with experience applying these substantive laws, could upset this delicate balance. Even the FAR's own regulations recognize the importance of not interfering in such matters. For example, acquisition regulations already require agencies, in contracting matters, to "remain impartial concerning any dispute between labor and contractor management and not undertake the conciliation, mediation, or arbitration of a labor dispute."34 This balance will necessarily shift if this regulation is promulgated because organized labor will have an additional, powerful tool to use during corporate campaigns to exert leverage over employers.

The reality is that to achieve what organized labor is seeking, new legislation is necessary. This has been recognized for at least the last 23 years as Congress has periodically considered legislative mechanisms to deny federal contracts to firms that had violated various laws and regulations. Congress has consistently rejected legislative proposals, such as were included in the Labor Law Reform Act of 197735 and narrower legislation such as that introduced in 1983 by then‑Rep. Paul Simon. 36 In issuing this new rule, the Clinton administration has not merely sought to implement these defeated bills by executive fiat, but has proposed expanding the scope of these proposals dramatically.

Not only do prudential concerns weigh against adding new sanctions for violations of various laws through procurement regulations. Courts have also made it quite clear, especially in
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interpreting labor law, that such action is prohibited. The Supreme Court has recognized two doctrines of preemption under the NLRA. Under the Garmon line of preemption, regulation of "activity that the NLRA protects, prohibits, or arguably protects or prohibits" is preempted.

3~

Under the Machinists line of preemption, regulation of "conduct that Congress intended to be unregulated" is preempted .3g

In Garmon, the Supreme Court was faced with a California court's decision to award an employer damages, which resulted from union picketing, under state tort law prohibiting unfair labor practices. 39 In determining whether the California court's ruling was appropriate, the Supreme Court first examined the purpose for which the NLRA was enacted, relying on a its prior decision in Garner. 40 In Garner, the Court found that when Congress passed the NLRA, it "did not merely lay down a substantive rule of law to be enforced by any tribunal competent to apply law generally to the parties," but rather created a centralized agency in order to ensure uniform application of labor law that could not be possible if multiple entities were able to enforce provisions of the Act. 41

Noting that the California decision was based on whether a union had committed an unfair labor practice, the Court concluded that in order to avert "the danger of state interference with national policy" an activity arguably protected by the NLRA was within the exclusive jurisdiction of the NLRB.42 The fact that the Board could not impose the type of damages awarded by the California court made no difference since "remedies form an ingredient of any integrated scheme of regulation, [and] to allow the State to grant a remedy here which has been withheld from the National Labor Relations Board only accentuates the danger of conflict."43 Consequently, because of the conflict created by California's attempt to provide a supplemental sanction for an unfair labor practice, its actions were preempted by the NLRA.

Addressing a case even more analogous to the new regulations, in Wisconsin Department of Indistry v. Gould, the Supreme Court was faced with a Wisconsin statute that would have debarred contractors that had three or more NLRA violations within a five‑year period .44 In Gould, the Court restated that Garmon preempts both establishing substantive standards contrary ‑to the NLRA as well as providing "remedies for conduct prohibited or arguable prohibited by the .Act."45 The Court noted that the debarment statute "serves plainly as a means of enforcing the NLRA" and "to reward `fidelity to the law."46 Consequently, the Court ruled that the Wisconsin law functioned as a supplemental sanction for violating the NLRA because it conflicted with the NLRB's comprehensive regulation of industrial relations and was therefore preempted.

While the above cases addressed state interference with the NLRA, procurement‑related federal regulatory action inconsistent with the NLRA is also preempted. In Reich ,47 a case involving procurement regulations that would have blocked contracts to firms that hired permanent strike replacement workers, the court noted that the Procurement Act does give the :President broad power "to pursue `efficient and economic' procurement," and this authority has been interpreted as permitting executive orders on equal employment opportunity and wage and price controls. However, the Court noted that in those cases, there was no "perceived conflict with another federal statute." 48

The D.C. Circuit then noted that if there was "tension" with a federal statute, the proper test for determining whether the procurement regulation was preempted was whether the tension `'`constitutes unacceptable conflict." In determining whether the tension constitutes unacceptable conflict, the court looked to "the extensive body of Supreme Court cases that mark out the lboundaries of the field occupied by the NLRA . . . . the progenitors of these cases originally
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arose in the context of state actions that were thought to interfere with the federal statute . . . . The principles developed, however, have been applied equally to federal governmental behavior that is thought similarly to encroach into the NLRA's regulatory territory."49 Consequently, if the federal administrative action conflicts with the NLRA "then it is unnecessary to decide whether, in the absence of the NLRA, the President would be authorized" to take such action.50

Thus, federal procurement‑related regulatory action is preempted under Garmon if the regulated activity conflicts with the NLRA. Such conflict is readily apparent here. First, the rule requires contracting officers, rather than the NLRB, determine whether a violation of the NLRA warrants government action. Second, the action that could be taken, the denial of a federal contract, is an action that is not contemplated by the NLRA.

For these reasons, the rule is not merely bad policy but also bad law. The regulation should be revoked because it is preempted by the National Labor Relations Act.

V.
The Labor Relations Costs and Legal Proceeding Costs Provisions Should Be Revoked Because They Are Unnecessary to Ensure That Funds Are Appropriately Spent

Under long‑standing procurement regulations, contractors have been permitted to seek reimbursement for costs that are related to employee relations, including costs incurred in communicating with employees during unionization drives. These communications ensure that employees hear both sides of the issue before casting their vote on whether to be represented by a union. The costs must be reasonable and "necessary to the overall operation of the business." Such costs are considered typical costs a business incurs during normal operations and would be factored into the price of the good or service if sold in the private sector.

The administration's 1999 version of these new regulations sought to disallow "costs incurred for activities related to influencing employees' decision regarding unionization . . .."s I 'While the final proposal is slightly less vague, it would require government contractors to distinguish between costs incurred to educate their employees regarding terms and conditions of employment unrelated to unionization from those designed to "assist, promote, or deter unionization." Yet distinguishing between these costs is often impossible. Virtually any communication during an organizing drive from an employer to its employees regarding a wide range of issues could be viewed as an attempt to assist, promote, or deter their decision even if it merely informs them of changes in company policies. The regulations subject to challenge the costs of any communications during any organizing activity, however minimal that activity may be and however tenuous the connection between the communication and the organizing effort.

Similarly, costs for defending against violations of labor and other similar civil laws that do not involve fraud or impose monetary penalties have long been considered reimbursable costs, regardless of whether the contractor is held to have violated the law or regulation. This new regulation changed this to target employer costs of defending against unfair labor practice charges, discrimination charges, and safety and health citations brought by the government. The new regulations disallow contractor reimbursement for unsuccessfully defending against these types of violations. Cost reimbursement is also unavailable in cases where the alleged violation is settled, thus imposing a substantial disincentive to settlement.

,: Congress has already set forth in statutes cases where such legal costs are not reimbursable. ';f hese include criminal cases in which there is a conviction; fraud and abuse cases where the
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contractor is found liable or where the matter is resolved by consent or compromise; and cases involving a statute that imposes a monetary penalty or the matter is settled by consent or compromise. However, these situations involve statutes where the remedial scheme is designed to punish the violator. The situations contemplated by the regulations are those situations where the law merely tries to make whole injured parties. The effect of the proposed regulations would be to effectively incorporate punitive remedies into these statutes by imposing costs on the contractor that, in a noncontract situation, would be passed on to the customer.

As indicated above, labor law charges, particularly in industries targeted by aggressive unions, are a cost of doing business, and companies that avoid tying up the federal courts should not be penalized for settling those charges. For an employer faced with an unfair labor practice case or an employment discrimination case, the proposed cost reimbursement policy could encourage the company not to settle in hopes of ultimately prevailing in lengthy and costly litigation.

VI.
Conclusion

The new regulations' changes to procurement law are contrary to existing law and policy and are preempted by the National Labor Relations Act. Any benefit gained by the promulgation of the rule is clearly outweighed by the additional burdens that would be imposed on the contracting community, including firms and their employees, contracting officers, and the taxpaying public. Likewise, these regulations would serve to bolster the ability of labor unions to wage corporate campaigns against federal contractors, encouraging needless litigation while also prolonging that litigation by discouraging settlements.

LPA strongly recommends that the FAR revoke these unwise regulations. Thank you for your consideration of these comments.
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