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Statement by Andrea White

Procurement Chair, Contract Services Association of America

June 18, 2001

RE: MEETING 2000‑014

My name is Andrea White and I am here today in my capacity as chair of the Procurement Committee for the Contract Services Association of America.

Now in its 35`" year, CSA is the premier industry representative for private sector companies that provide a wide array of services to Federal, state, and local governments. Our members are involved in everything from maintenance contracts at military bases and within civilian agencies to high technology services, such as scientific research and engineering studies. Many of our members are small businesses, including 8(a)‑certified companies, small disadvantaged businesses, and Native American owned firms. Our goal is to put the private sector to work for the public good.

I appreciate the opportunity to appear to today to share with you the views of CSA companies on the final contractor responsibility rule issued on December 20, 2000. This meeting is an important part of the process and allows greater public input.

At the outset, I would like to make it clear that CSA demands high ethical performance by its companies in the service contracting arena. CSA members follow a code of conduct. And, allegations of unethical behavior are examined and action taken to bring the erring company back into compliance. One "bad apple" reflects badly on all of us.

That said, let me focus on the contractor responsibility rule. First, we support the STAY in implementation of the final rule issued on December 20, 2000. The original 30‑day effective date for implementation did not provide sufficient time for CSA members to gear up to meet our new obligations and responsibilities. Just consider the timing of the final rule's publication ‑ 5 days before a holiday period, a time when some companies are shut down for a week or two. I would argue, however, that no magic time period would be adequate for companies to comply with this completely unworkable rule.
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Naturally, CSA members from the beginning opposed promulgation of the contractor responsibility rule. The final rule is devoid of any demonstration of need or policy justification. Therefore, the proposed revocation of the December 20 final rule is appropriate.

We are particularly concerned about the ability of a single individual to make a determination that a company is unfit to perform Government work based on issues that have no bearing on actual contract performance and about which the individual contracting officer may not be fully informed. As I've already stated, the final rule is frankly unworkable. It adds unnecessary burdens to the procurement process and is contrary to long accepted policy and congressional intent, especially in the area of acquisition reform.

The rule changes are unnecessary because the protections proffered are already, and more appropriately, covered elsewhere in statute and regulation. The final rule would have required contracting officers to make responsibility determinations on the basis of vague and ill‑defined criteria that are outside their normal areas of expertise and training.

For example as service contractors, we are bound by a number of laws and regulations that are solely enforceable by the Department of Labor, which has the authority to debar contractors for non‑compliance. Those laws include:

Service Contract Act

• Davis‑Bacon Act (enforced by individual agencies)

Walsh‑Healy Act Contract Work Hours and Safety Standards Act

• Family Medical Leave Act

Fair Labor Standards Act OSHA OFCCP (Affirmative Action) NLRB (National Labor Relations Board) Americans with Disability Act

In releasing the final rule, the FAR Council noted that the General Accounting Office has reported that companies have repeatedly violated procurement and other laws and paid hundreds of millions of dollars in penalties and fines. Frankly, this statement indicates that the current system does indeed work. However, if the final

2

rule is truly enforced, the ones most severely penalized would be our small businesses ‑ the backbone of the U.S. economy.

In describing the revised proposed rule (last June), the Federal Register notice stated that the FAR Council prepared an "Initial Regulatory Flexibility Analysis" which supports a conclusion that the proposed rule "would not likely have a significant impact on a substantial number of small entities." This statement is made despite the fact that small businesses receive approximately 23 percent of Federal procurement dollars each year. According to the Federal Procurement Data System, approximately 45,000 individual small businesses received contracts over $25,000 in fiscal year 1998. The FAR Council states that "approximately 171,000 small businesses will be affected by this rule." 65 Fed. Reg. 40832. This means that four times the number of small businesses will be affected by the proposed rule than received contracts in 1998. From CSA's perspective, this means that every one of our small business members will be affected.

We also are concerned over the imposition of a new certification, requiring all offerors to certify whether they have been convicted of any felonies or have any pending indictments against them; this includes commercial contractors. The imposition of a certification in all contracts, especially on commercial contracts, takes us a step backwards from the acquisition reform efforts of the last several years. Certainly, the certification requirement is contrary to the principles of the 1994 Federal Acquisition Streamlining Act (FASA) and the 1996 Clinger‑Cohen Act, measures which had strong bi‑partisan support within the Congress and throughout the Administration. Facilitating the procurement of commercial products was one of the primary goals of acquisition reform. Companies have found it difficult to sell commercial products or services to the government because of a complex web of government‑unique requirements. FASA and Clinger‑Cohen were intended to break down these barriers.

In summary, the December 20 final rule should be withdrawn. It is an unnecessary and unworkable encumbrance on the acquisition process. If implemented it would place a tremendous burden on contracting officers to implement this practice in an equitable and coherent fashion.

Thank you for this opportunity to share with you the views of CSA members in support of the STAY and the ultimate revocation of the December 20 final rule. 'We will be submitting additional detailed comments by the close of the formal comment period, on July 6.
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Statement of Mark Wagner

Public Policy Council Chair, Contract Services Association

June 18, 2001

RE: MEETING 2000‑014

My name is Mark Wagner. I am here today on behalf of the Contract Services Association of America (CSA), the nation's oldest and largest association of Government service contractors, representing over 325 companies that provide a wide array of services to the Federal government as well as to state and local governments. I serve as the Association's chair of its Public Policy Council.

I appreciate the opportunity to appear to today to share with you the views of CSA companies on the final contractor responsibility rule issued on December 20, 2000.

First let me note our support for the STAY in implementation of the final rule issued on December 20, 2000. This was needed since neither contractors or contracting officers alike were ready to meet their new responsibilities under the rule, especially since it was released just days before a holiday period when many of us take vacations. Of course, I'm not sure any amount of time would have sufficiently prepared government officials or contractors for compliance with this rule.

CSA agrees that the Federal government should not do business with law‑breakers. Current Federal law and regulation, however, contain Congressionally‑established substantive obligations and procedural mechanisms that fully protect the Government's interests and effectively address the issues of irresponsible or unethical business practices. Indeed, all service contractors already are bound by a number of labor laws and regulations. With specific regard to labor law obligations, the FAR contains 51 clauses related to this area alone. No other area of the FAR contains nearly this many clauses that impose contractor obligations. In particular, there is the Service Contract Act of 1965 (SCA), which is solely enforceable by the Department of Labor, and the Fair Labor Standards Act (FLSA), which is enforceable by individuals, states and the Federal government.

One important aspect of the final rule is its impact on due process. The final rule shifts the burden of proof in tax, environmental, and other investigations from the Government to the contractor, who would be presumed "guilty" of alleged
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violations for purposes of determining Federal contract eligibility ‑ with no recourse to explain the alleged violation. This is particularly troublesome for small businesses that often face violations of certain laws because of their inexperience and pay the resulting fines rather than contest the allegation because they lack the resources to wage such legal fights. Any small business that has ever been in that situation could be immediately jeopardized by potential removal from consideration for a government contract (possibly forever) should these regulations be implemented.

Regarding the disallowance of costs related to unionization, Federal procurement regulations have consistently attempted to maintain complete neutrality in the area of contractor labor relations. This policy has over the years served the government, industry, and labor well. The final rule abandons unjustifiably this neutrality. It does not simply clarify existing law, but rather expands the procurement laws and regulations related to cost principles and what is allowable or unallowable on Government contracts as a normal cost of doing business.

The final rule imposes a new certification, requiring all offerors to certify whether they have been convicted of any felonies or have any pending indictments against them. Although this has been described as a simple "check the box" certification, it still is completely contrary to congressional direction as stated in the 1996 Clinger‑Cohen Act. While approval was belatedly received for the certification, NO adequate justification has been provided as to why the certification is necessary. Even without a certification, the requirement to comply with the underlying statute or regulation is not eliminated.

Many companies are being advised by their lawyers not to sign such certifications, because they would in essence be "betting the company" if anything went wrong, no matter how unintended. Indeed, in signing a certification, a contractor is damned if he does and damned if he doesn't. The certification requirement has been described in an almost off‑hand manner as a "single a check the box" certification. In the description under the final rule, additional detailed information would only need to be provided upon the request of the contracting officer, and only when the contractor is the apparent successful offeror ‑ provided that this "check the box certification" didn't already disqualify them from the process. Checking the box has serious implications, by opening the contractor to possible Civil False Claims Act (CFCA) violations, even if unintended. Violations of the CFCA, whether serious or trivial, can expose the contractor to treble damages and multiple penalties, which can be imposed on a mere preponderance of evidence and without any showing of intent to defraud the Government. CFCA cases can be
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brought against Government contractors who made an innocent mistake or who disagreed with the Government interpretation of contract term or conditions. While no one condones fraud by Government contractors, the Government should not use its enforcement powers to unduly punish honest mistakes or disagreements. And, a CFCA violation could lead to a determination of "non‑responsibility."

On the other hand, if a contractor dutifully checks "has" a violation of just one of the laws listed, then without further ado, the contractor could be deemed non​responsible without any due process except through the lengthy Federal court system. As already noted, as a service contractor, we are subject to the Service Contract Act (and a host of other labor‑related statutes and regulations). The Department of Labor has the authority to debar a company for non‑compliance. If a contractor was debarred, and during that period brought itself back into compliance, that means the SCA law worked! But now the company must check the box that it has had such a violation, thus jeopardizing its chances of getting back on its feet and moving beyond its acknowledged past mistakes. This certification actually could hurt companies that have owned up to their errors and paid the relevant fines or other penalties. It is a double jeopardy standard, and, again, particularly hurts small businesses.

In summary, the December 20 final rule should be withdrawn. It is an unnecessary and unworkable encumbrance on the acquisition process; violates the Government's longstanding stance of neutrality in industry's relations with its labor unions; and ignores the doctrine of fairness that is so fundamental to Government procurement.

Thank you for this opportunity to share with you the views of CSA members in support of the STAY and the ultimate revocation of the December 20 final rule. We will be submitting additional detailed comments by the close of the formal comment period, on July 6.
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