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Good afternoon. My name is Michael Stark and I am Deputy Director of the Contractors Division at the American Road & Transportation Builders Association or A‑R‑T‑B‑A. ARTBA represents 5,000 firms and public agencies and is the only national association that exclusively represents the collective interests of all sectors of the U.S. transportation construction industry. ARTBA's diverse membership employs more than 500,000 workers in an industry that provides employment for more than 2.2 million Americans and generates more than $185 billion in economic activity in the United States.

First, I would like to thank the FAR Council for conducting this public meeting to promote an open dialogue on the changes made to the Federal Acquisition Regulations (FARs). ARTBA appreciates the opportunity to have a "seat at the table" and to share the concerns of the transportation construction industry regarding this rulemaking.

OVERWHELMING OPPOSITION TO THE RULE

As I am sure the Council is fully aware, the final rule published December 20, 2000 contains some of the most controversial changes ever made to the FARs. A broad and diverse group of individuals, companies, and associations, including ARTBA, were responsible for submitting more than 1,800 comments in response to the July 1999 proposed rule and the June 2000 revised proposed rule. In fact, even the General Services Administration (GSA), the Environmental Protection Agency (EPA) and the Defense Acquisition Regulations (DAR) Council expressed their opposition to the rule's implementation. ARTBA is pleased that the FAR Council has considered these comments and has moved to suspend the final rule and consider its repeal.

UNPROVEN ALLEGATIONS AND VAGUE GUIDELINES

Our concerns are likely similar to those that you have heard before and will hear again today. We believe that the final rule has the very real potential to deny federal contracts to firms based on only the assertion of a violation of various federal laws. The rule would not only allow contracting officers to deny awards based on possibly untrue or unproven violations of law, but they would be able to make these determinations regardless of the severity, number, intent, or status of an appeal. This broad standard would give contracting officers almost unlimited discretion to deny contracts by judging a company's "satisfactory compliance" with federal laws ybased on "relevant information." The term "relevant information" is extremely vague and could include information provided by trial lawyers, disgruntled employees and business competitors.
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The fact that an unsubstantiated allegation by one company about a competitor firm would be considered by a government contracting officer with regard to the awarding of a federal contract, in our opinion, violates the simple concept of due process of law.

SAFEGUARDS ALREADY IN PLACE

We believe that a vast majority of businesses enter into contracts with honest intentions and strive to adhere to federal laws. However, there is no question that the government should protect itself from contractors and firms that willfully violate federal laws, just as anyone who is awarding a contract would strive to protect themselves from potential harm or abuse. However, safeguards such as debarment and suspension process already exist in the FARs to protect the government from abuses. In fact, the GSA conceded that the existing regulation "more than sufficiently protects the interest of the public and the taxpayer, specifically, from unscrupulous companies." We believe that the federal government has failed to produce any evidence of widespread or egregious abuse of the current FARs by contractors. A policy change of this magnitude should only be based on documented evidence of abuse.

BURDEN ON CONTRACTING OFFICERS

ARTBA also has concerns about the burden that implementation of the final rule would place on contracting officers and the administration of environmental, antitrust, tax and consumer protection laws. The vagueness of the final rule would make it nearly impossible for contracting officers to maintain consistency with regard to enforcement and impossible for contractors to fully understand how these regulations would be applied. It would simply further confuse an already complex array of federal laws and regulations. The GSA and EPA have both commented that the recent changes made to the FARs would introduce vague and subjective standards yielding inconsistent results in determining eligibility for federal contract awards. ARTBA applauds the Council for recognizing the burden that the final rule would have on contracting officers and choosing to suspend the regulations. When the final rule was published, ARTBA's largest concern was the impact that the changes would have on our members. However, we also could not fathom how a 30‑day effective date for such a complex rulemaking would allow contracting officers to receive the proper training and allow government agencies to acquire the proper funding, resources and personnel to adequately enforce the regulations. We believe that the 270 day stay has, at least temporarily, addressed this concern about contracting officers.

NEGATIVE IMPACT ON COMPETITION

The awarding of contracts in a fair, open, and competitive manner is one the cornerstones of effective procurement and a guiding principle for ARTBA's members. Perhaps the most harmful aspect of the final rule is the impact it would most certainly have on competition.

rContracts in the public sector transportation construction arena are traditionally let through a competitive bid process, with the contract going to the lowest responsible bidder. It has been
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shown that the competitive bid system has saved American taxpayers, on average, a half‑billion dollars per year on federally‑funded highway projects. In reviewing Federal Highway Administration (FIIWA) bid data for the period 1958 to 1998, ARTBA has found that winning highway contractor bids on federally‑funded projects have averaged 7.3 percent below the government's own internal cost estimates for the advertised jobs. In total over the 40‑year period, the winning contractor bids have come in $20.7 billion under estimated cost. The changes to the FARs outlined in the final rule, however, could stifle this competitive environment, resulting in higher costs to taxpayers.

We believe that the final rule would be harmful to businesses of all sizes that bid on federal contracts, however, small businesses could especially be impacted. Smaller companies already face enough of a challenge to comply with government mandates. Instead of eliminating the "red tape" and making it easier for companies of all sizes to compete for federal contracts, the final rule would lead to unprecedented delays in the procurement process. We understand that the federal government has a significant burden to use taxpayer's money wisely. Delaying the process will only reduce competition and lead to higher overall costs for projects.

COSTS TO THE FEDERAL GOVERNMENT

As I have mentioned, ARTBA has concerns about the impact that the final rule would have on government contracting officers' ability to understand and fairly enforce the FARs. We also have concerns about the direct and indirect costs the federal government would incur should this regulation proceed. Because of its complexity, contracting officers will certainly need to expend more time and effort to do their jobs and facilitate the acquisition process. This additional time and effort will certainly increase costs to the government in terms of additional contracting officers' salaries, wasted resources, and delays in the federal procurement process.

In comments filed by the GSA in opposition to the revised proposed rule, the point was made about the disparate determinations that could sometimes be made by different contracting officers to the same contractor. As a result, the GSA concluded "that this disparate treatment will lead to additional litigation as contractors try to understand why they are being treated differently by the government." This additional litigation will most certainly take additional resources and necessary funding away from federal agencies that operate under already tight fiscal constraints.

Perhaps the most costly impact of proceeding with this regulation would be the increase in the number of companies who determine that it is simply not worth it to continue to do business with the government. Even before this regulation took effect on January 19, 2001, many companies expressed concerns about contracting with the federal government because they felt that by doing so, they might be subjecting themselves to a greater risk of lawsuits, claims, damages, fines, criminal sanctions, etc. As the GSA concluded, "for a company that does not have to do business with the government, when they weigh the risk of the certification requirement their choice will be clear ‑ don't do business with the government."
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CONCLUSION

In conclusion, ARTBA believes that, although well intentioned; there are simply too many flaws in the FAR Council's final rule of December 2000 and that it should be repealed. It appears that the Council has heard the uproar made over these regulations and understands the objections. As the Council moved to stay the regulations, the Council conceded that the final rule was "not clear" about whether the added categories of covered laws and the implementation certifications were justified; was "not clear" that contracting officers had been provided with sufficient guidelines or training to prevent arbitrary implementation of the regulation, and was "not clear" that the final rule was justified from a cost‑benefit perspective. ARTBA agrees. We strongly support the FAR Council's decision to stay the regulations and are hopeful that the Council moves to completely repeal the final rule of December 2000.

I would like to thank you for taking the time to listen to ARTBA's views regarding this issue. We are hopeful that the FAR Council and the Bush Administration will display its commitment to streamlining the procurement process and its willingness to encourage a competitive environment with regard to federal procurement by repealing this regulation. Thank you.
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