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Ladies and gentlemen, and members of the FAR Council, thank you for the opportunity to address this meeting on the recent proposal to revoke the December 20, 2000, "contractor responsibility" final rule. Today, I represent the Aerospace Industries Association of America, Incorporated, a non‑profit trade association representing the nation's manufacturers of commercial, military, and business aircraft, helicopters, aircraft engines, missiles, spacecraft, and related components and equipment.

The history of the rule is both checkered and convoluted. One might say the rule was promulgated as a solution to a problem that doesn't exist. The stated regulatory purpose of the rule was to clarify what constitutes a "satisfactory record of integrity and business ethics" when making a "responsibility" determination before awarding a contract to a prospective federal contractor. Yet, contracting officers, with the help of the Defense Contract Management Agency, have been making contractor responsibility determinations in a thoroughly satisfactory manner under the requirements of FAR Subpart 9.1 and its predecessor regulations for many years without the rule before us today.

When the first version of the rule was published for comment in July 1999, both federal government agencies and their contractors responded. They voiced extensive concerns that the new rule was unnecessary and ambiguous and would lead to delay, confusion and increased cost in the federal contracting process. After reviewing the comments, the Government's FAR Council decided to republish the proposed rule (Federal Register, June 30, 2000) with certain revisions. The second attempt to change the way the Federal

i
Government awards contracts was not a significant improvement to that originally proposed.

Once again, the federal agencies and their contractors voiced strong opposition.

The final rule, published in the Federal Register on December 20, 2000 and effective January 19, 2001, lacked sufficient definition to be consistent and repeatable in administration. In addition, it puts contracting officers in a position of making determinations in areas in which they do not have adequate expertise. This, in turn, will most likely produce inherently unfair and arbitrary results that will invite otherwise unnecessary dispute, disagreement, and

i
litigation. Under the final rule, contract awards can be withheld without due process and in a

manner contrary to the Government's own attempts to reform and streamline the acquisition

process. Similarly, the rule is counterproductive to attempts to attract commercial firms to the

i
defense and space marketplace, and the related efforts to advance Civil Military Integration to

i
broaden the industrial base.

To be specific, AIA would like to point out for you the following concerns with several of the provisions of the new rule:

1. FAR 9.103(b), Policy:

The final rule requires that the ... "Contracting Officer should coordinate non‑responsibility determinations based upon integrity and business ethics with legal counsel..." This
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section merely requires individual contracting officers to coordinate With their attorneys, who may not have any more experience or background in each of the areas of law addressed than do the contracting officers.

2.

FAR 9.104‑1(d) General Standards:

Traditionally, the determination made in accordance with this section of the FAR was intended to ensure that the proposed contractor possessed sufficient organization, plant and equipment, and financial resources to perform the contract, as well as a "satisfactory record of integrity and business ethics." The long‑standing rule has been that a responsibility determination requires a direct nexus between the responsibility criteria and a contractor's ability to perform a particular government contract. Rather than a clarification, the new rule constitutes a fundamental expansion of the scope of culpable misconduct by bringing within the category of integrity and business ethics many activities that have little or no relationship to the performance of a government contract. The changes have expanded the concept of "integrity" to encompass compliance with a broad range of public policy requirements. They require the contracting officer to consider actions, or even allegations, against the contractor by numerous executive agencies of the Federal government, as well as State agencies or boards and foreign governments. Violations of tax, antitrust, labor, employment, worker safety, environmental, or state consumer protection laws potentially may cause a prospective contractor to be found non‑responsible and denied a Federal contract.

The rule is subject to varying interpretation and cannot ensure consistent and repeatable determinations. The failure to provide explicit standards denies contractors elemental due process and is fundamentally unfair. Contracting officers, who are trained acquisition professionals, may have little or no experience or background in each of the areas of law requiring determinations.

3.. FAR 9.104‑3, Application of Standards:

The scope of this provision is so broad and all‑encompassing that the government could investigate any aspect of a contractor's operation with the slightest pretext or allegation. Additionally, a contracting officer should not be able to base a finding of non​responsibility on any decision of a tribunal which is not yet a final order or determination for which all rights of appeal or judicial review have been exhausted or the time for such has expired.

4. FAR 31.205.21, Labor Relations Costs:

AIA continues to oppose this change because it creates a conflict with two provisions of the FAR cost principles, and it is inconsistent with the government's long‑standing policy of neutrality with respect to employer and employee labor relations. The prefatory comments accompanying the December 20, 2000 final version of the rule, state that the rule is in furtherance of the government's policy of "neutrality in labor relations." On the contrary, the rule is inconsistent with the policy. The revision to FAR Part 31.205‑21 added a new paragraph (b) that makes "costs incurred for activities that assist, promote, or deter unionization ... unallowable." The only provision in FAR 31.205‑21 prior to the new rule, now paragraph (a), states that "Costs incurred in maintaining satisfactory relations between the contractor and its employees, including costs of shop stewards, labor management committees, employee publications, and other related activities are
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allowable." Since these activities may assist, if not promote unionization, they may at some point be deemed unallowable under paragraph (b) of the,new rule. Thus, the new rule creates a direct conflict between paragraph (a) and (b) and compromises the government's neutrality in the area of contractor and employee relations.

5.
FAR 31.205‑47, Costs Related to Legal and Other Proceedings:

This provision would make unallowable the cost of an unsuccessful defense of any administrative or judicial action brought by the government that is based on any statute or regulation. Costs associated with defending alleged tax, securities, customs, worker or consumer protection, antitrust or environmental violations would be unallowable if the contractor loses or settles. This proposal actually penalizes settlements and encourages protracted litigation. A practice that penalizes settlements runs contrary to the strong emphasis of the courts and the administration encouraging alternate dispute resolution and settlements.

More important, under a recent decision of the Armed Services Board of Contract Appeals (DVnCorp, ASBCA No. 49714, June 21, 2000), the FAR Council is without authority to promulgate this expanded prohibition on recovery of legal costs, because the proposed revision is inconsistent with the standards in the Major Fraud Act of 1988 (Pub. L. 100‑700, 102 Stat. 4631, November 19, 1988). In DynCorp, the Board ruled that, in the Major Fraud Act, Congress meant to restrict allowability of legal costs only where a contractor was convicted, pled nolo contendere, or was found liable. To the degree the revisions disallow recovery of legal costs beyond those prohibited by the Major Fraud Act, the revisions are inconsistent with the statute and, therefore, a "nullity."


6.
FAR Part 52. Solicitation Provisions and Contract Clauses:



Two new certifications were added to the FAR, at 52.209‑5, Certification Regarding



Debarment, Suspension, Proposed Debarment, and Other Responsibility Matters, and



52.212‑3, Offeror Representations and Certifications ‑ Commercial Items. The new



certifications require prospective contractors to certify whether they have been convicted

] of a felony (or have any felony indictment currently pending against them) arising from



any Federal tax, labor and employment, environmental, antitrust, or consumer protection



laws, had any adverse court judgments in civil cases against them arising from any



Federal tax, labor and employment, environmental, antitrust, or consumer protection laws



in which the United States brought the action, or have been found by a Federal



Administrative Law Judge, Federal Administrative Judge, agency, board or commission



to have violated any Federal tax, labor and employment, environmental, antitrust, or



consumer protection law. The certification is required of all businesses, including small



businesses interested in submitting offers in response to solicitations that exceed the

1 simplified acquisition threshold (currently $100, 000).

We find the addition of this new certification requirement deeply troubling. It is counterproductive and will delay the goals of acquisition streamlining, Civil‑Military Integration, and other initiatives designed to encourage procurement of commercial items and adoption of commercial practices. It also appears to violate the spirit of Congress' direction in 41 U.S.C. 425 not to promulgate new contractor certification requirements unless so directed in a statute or approved by OFPP.

In summary, AIA and its member companies are deeply appreciative of the

' 
Administration's decision to stay implementation of this non‑value‑added rule and, we
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hope, reconsider its relative costs and benefits. We believe that'such reconsideration will result in a decision to void the rule and return to the long‑standing and effective contractor responsibility rules at FAR Subpart 9.1 and the cost allowability provisions included in the FAR Cost Principles, FAR 31‑205‑21 (Labor Relations Costs) and FAR 31.205‑47 (Costs Related to Legal and Other Proceedings), as they existed prior to January 19, 2001.

Thank you for your time today.
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