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The American Federation of State, County and Municipal Employees (AFSCME) is a union of 1.3 million members who perform a wide variety of public services for federal, state, and local governments, public and private hospitals, universities, school districts, and other organizations. AFSCME objects vigorously to the intended permanent repeal of new contractor responsibility rules, issued last year and suspended in April. These rules are sensible, measured, and necessary.

First of all, the rules were simply meant to flesh out the existing requirement that federal contract officers consider the general integrity and trustworthiness of businesses with which they contract. The rules gave concrete substance to a requirement that had apparently become, by virtue of its vagueness, more or less pro forma. This should not have been the case, and the rules were an important way of bringing common sense to government contracting. The notion that vendors' backgrounds should be considered in some vague manner, but not according to actual measurable dimensions of existing laws, is patently absurd, and seems only to assist irresponsible companies.

If a company can commit multiple and serious misdeeds in the arenas of health and safety, civil rights, environmental law, labor law, and so on, and still not fear the loss of government contracts, the unavoidable message the government sends is that such conduct does not matter. What is measured gets attention, as the saying goes, and if corporate malfeasance is not measured against the yardstick of specific laws, there is no reason to believe it will have real consequences.

Moreover, the lack of consequences is not merely the absence of a disincentive to misbehave; it is actually an incentive to misbehave, since cutting corners on laws normally cuts costs as well. A corporation may make the cold, hard calculation that cutting costs illegally may be "worth it." Companies which play by the rules bear the costs of factors such as environmental cleanup, anti​discrimination training, safety and health equipment, and so on, but under the virtual "don't ask, don't tell" policy in effect, they are not shielded from being undercut by irresponsible counterparts. To deny that the "good guys" are being undercut by the "bad guys" in this situation is like denying that shoppers who pay for their food are being undercut by people who steal food. In both situations, those who play by the rules are in effect supporting those who ignore the rules.

AFSCME in particular has experience with negative contracting outcomes stemming from legal and ethical lapses. We have long questioned the extravagant claims made for contracting out in general, and one of our most significant findings has been that the costs of corruption, poor performance, and illegal behavior are never mentioned up front, rarely calculated in estimations of how efficient or inefficient contracting is, and seldom used to disqualify specific contractors. Sadly, some contractors discriminate, cut corners, misuse or waste funds, and ignore laws in one place, only to pick up stakes, polish their images, and apply for similar contracts in another place.

Federal tracking of such abuses would not only protect the federal government, but would also help states and municipalities detect irresponsible firms before it is too late. As it stands, the tracking and detection of these firms is largely left to unions, consumer groups, and other advocates, who can only do so much in getting out the message about corporate backgrounds. For the most part, the federal government is saying to states and municipalities, "Caveat emptor." .,)Keeping better track of irresponsible firms would be a major service to taxpayers, at all levels.

AFSCME has fought to make government more open, not less open, and more responsive, not less responsive, to taxpayers. We believe that the conduct of businesses in past contracts is not some tangential, irrelevant factor, but rather a direct indication of likely behavior in the present.

For instance, if a contractor has been cited for chronic discrimination or other abuses, it becomes hard to believe the contractor will be upfront and open in administering public programs. Will its patterns of discrimination recur, and will citizens entitled to services be denied them as a result? This is not an academic or rhetorical question; in fact, it would seem that government oversight, though always necessary, might be even more necessary and costly for the "bad guys. If the "bad guys" are allowed to bid freely, government should expect to spend more to monitor their behavior and protect taxpayer investments; this is a real, concrete cost of repealing the rules

AFSCME has other reasons to be particularly sensitive to these issues. One is that our members in federal, state, and local government are among the very people who help enforce national and state environmental laws, investigate potentially unsafe workplaces, guard correctional facilities, treat sick patients, administer public programs that fight poverty and provide skills training, and much more. A large number of these workers, particularly those who work in schools or in social work settings, and who deal with confidential information about citizens, are required to have background checks, pass civil service exams, and otherwise show their fitness and integrity It is nothing less than a slap in the face to tell these workers that firms which circumvent the very :Laws and policies they help to implement are not subject to concrete checks on their backgrounds

As to the notion that contractor responsibility rules are some form of "blacklist," AFSCME believes it is wildly inaccurate to characterize them that way. Indeed, it seems bitterly ironic for corporations ‑‑ which generally argue for broad rights to investigate employees, and which make every effort to screen out "bad actors" in employment interviews, background checks, etc. ‑‑ to argue that keeping track of past behavior, and acting on the information, is somehow illegitimate

In closing, AFSCME believes that the contractor responsibility rules published last year and temporarily repealed this year should be reinstated, and not permanently dismantled. The rules are eminently reasonable and logical, and present a powerful way for the federal government to put its money where its mouth is, so to speak, when it comes to compliance with our nation's laws. To ignore substantial noncompliance is to reward "bad actors" and let them undercut their more responsible peers. Repealing the rules flies in the face of common sense good government.
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