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SUMVARY

Federal Acquisition Crcular (FAC) 97-07 Addendum amends the
Federal Acquisition Regulation (FAR) as specified bel ow

Ref orm of Affirmative Action in Federal Procurenment
(FAR Case 97-004B Correction)

Thi s docunent revises FAC 97-07 published on July 1, 1998, to
all ow contractors acting in good faith to rely upon the self-
representations of their subcontractors as to their status as a
smal | di sadvant aged busi ness concern. These changes are needed to
provi de additional time for subcontractors to becone certified
under rules issued by the Small Business Admnistration. It is
anticipated that by July 1, 1999, a sufficient nunber of firnms wll
have been certified so that the changes nmade by this rule can be
rescinded. No other aspects of the rule are being nodified.
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PART 19—SMALL BUSINESS PROGRAMS

19.101

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financia
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part, means—

(1) For prime contractors (except for 52.212-3(c)(2)
and 52.219-1(b)(2) for general statistical purposes and
52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-23(a) for
joint ventures under the price evaluation adjustment for
small disadvantaged business concerns), an offeror that rep-
resents, as part of its offer, that it is a small business under
the size standard applicable to the acquisition; and either—

(i) It has received certification as a small disad-
vantaged business concern consistent with 13 CFR part 124,
subpart B; and

(A) No material change in disadvantaged own-
ership and control has occurred since its certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) Itislisted, on the date of its representation,
on the register of small disadvantaged business concerns
maintained by the Small Business Administration; or

(i) It has submitted a completed application to the
Small Business Administration or a private certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, a contractor
must receive certification as an SDB by the SBA prior to
contract award.

(2) For subcontractors, an offeror that represents, as part
of its offer, that it is a small business under the size standard
applicable to the acquisition and that it meets the definition of
asmall disadvantaged businessin 13 CFR 124.1002.

“Women-owned small business concern” means a small
business concern—

(8 Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Natureof control. Every business concern isconsid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” The term “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’ s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantialy equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or hasthe power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.
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(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Woting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking magjority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financia or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposes is an
association of persons and/or concerns with interestsin any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
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combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale asjoint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding is limited to particular contracts unless the SBAsize
determination finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though afran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

“Annual receipts.” (a) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrua to cash hastaken place during such 3-year
period, or when the completed contract method has been
used.
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19.702

(if) To submit to SBAHeadquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing all available information, the
SBA will make a final decision to either issue or deny the
COcC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(if) The COC has been issued for more than 60
days (in which case the SBAmay investigate the firm'’s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denid of a COC hy the SBAdoes not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.

19.602-4 Awarding the contract.

(@) If new information causes the contracting officer to
determine that the concern referred to the SBA isactualy
responsible to perform the contract, and award has not
aready been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—Subcontracting with Small
Business, Small Disadvantaged Business and
Women-Owned Small Business Concer ns

19.701 Definitions.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to

perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goas, and may be incorporated into individua con-
tract plans, provided the master plan has been approved.

“Small business subcontractor” means any concern
that—

(@ In connection with subcontracts of $10,000 or less,
has anumber of employees, including its affiliates, that does
not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
has a number of employees or average annual receipts,
including its affiliates, that does not exceed the size stan-
dard under 19.102 for the product or service it is providing
on the subcontract.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business concerns, small disadvantaged business
concerns and women-owned small business concerns shall
have the maximum practicable opportunity to participate in
contract performance consistent with its efficient perfor-
mance. It is further the policy of the United States that its
prime contractors establish procedures to ensure the timely
payment of amounts due pursuant to the terms of their sub-
contracts with small business concerns, small
disadvantaged business concerns and women-owned small
business concerns.

(@) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
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acceptable subcontracting plan. If the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns,

(2) For personal services contracts;

(3) For contracts or contract modificationsthat will be
performed entirely outside of any State, territory, or posses
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or

(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns (or equivalent
prior clauses, e.g., contracts awarded before the enactment
of Public Law 95-507).

(c) Asstated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith
effort to comply with the requirements of the subcon-
tracting plan shall result in the imposition of liquidated
damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by amentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the
purpose of determining whether the mentor firm attains a
small disadvantaged business goal under any subcontracting
plan entered into with any executive agency. However, the
mentor-protégé agreement must have been approved by
the—

Office of Small and Disadvantaged Business

Utilization
Office of the Deputy Under Secretary of Defense
(International and Commercial Programs)
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DUSD (1&CP) SADBU
Room 2A338

3061 Defense Pentagon
Washington, DC 20301-3061

(703) 695-1536

before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participating in
the program.

(a) To be eligible as a subcontractor under the program,
a concern must represent itself as a small business con-
cern, small disadvantaged business concern or a
woman-owned small business concern.

(1) To represent itself as a small business concern or
awomen-owned small business concern, a concern must
meet the appropriate definition in 19.001.

(2) In connection with a subcontract, or arequire-
ment for which the apparently successful offeror received
an evaluation credit for proposing one or more SDB sub-
contractors, the contracting officer or the SBA may
protest the disadvantaged status of a proposed subcon-
tractor. Such protests will be processed in accordance
with 13 CFR 124.1015 through 124.1022. Other inter-
ested parties may submit information to the contracting
officer or the SBAin an effort to persuade the contracting
officer or the SBA to initiate a protest. Such protests, in
order to be considered timely, must be submitted to the
SBA prior to completion of performance by the intended
subcontractor.

(b) A contractor acting in good faith may rely on the
written representation of its subcontractor regarding the
subcontractor’s status as a small, small disadvantaged, or
awoman-owned small business concern. The contractor,
the contracting officer, or any other interested party can
challenge a subcontractor’s size status representation by
filing a protest, in accordance with 13 CFR 121.1601
through 121.1608. Protests challenging a subcontractor’s
small disadvantaged business representation shall be filed
in accordance with 13 CFR 124.1015 through 124.1022.

19.704  Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—

(1) Separate percentage goals for using small business
concerns, small disadvantaged business concerns and
women-owned small business concerns as subcontractors;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
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19.1204

dollars and percentages of total contract value, in each of
the applicable, authorized SIC Major Groups, and a total
target for SDB participation by the contractor, including
joint venture partners, and team members, and a total target
for SDB participation by subcontractors. The solicitation
shall require an SDB offeror that waives the SDB price
evauation adjustment in the clause at 52.219-23, Notice of
Price Evaluation Adjustment for Small Disadvantaged
Business Concerns, to provide with its offer atarget for the
work that it intends to perform as the prime contractor. The
solicitation shall state that any targets will be incorporated
into and become part of any resulting contract. Contractors
with SDB participation targets shall be required to report
SDB participation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specifically identified, the SDB
concerns considered in the evaluation shall be listed in the
contract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.

(c) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor's status as a small disadvantaged business
concern.

19.1203 Incentive subcontracting with small
disadvantaged business concerns.

The contracting officer may encourage increased sub-
contracting opportunities in the SIC Major Groups as
determined by the Department of Commerce for SDB con-
cerns in negotiated acquisitions by providing monetary
incentives (see the clause a 52.219-26, Small
Disadvantaged Business Participation Program—Incentive

Subcontracting, and 19.1204(c)). Monetary incentives shall
be based on actua achievement as compared to proposed
monetary targets for SDB subcontracting. The incentive
subcontracting program is separate and distinct from the
establishment, monitoring, and enforcement of SDB sub-
contracting goals in a subcontracting plan.

19.1204 Solicitation provisions and contract clauses.

(a) The contracting officer may insert a provision sub-
stantially the same as the provision at 52.219-24, Small
Disadvantaged Business Participation Program—Targets, in
solicitations that consider the extent of participation of SDB
concerns in performance of the contract. The contracting
officer may vary the terms of this provision consistent with
the policiesin 19.1202-4.

(b) The contracting officer shall insert the clause at
52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, in solicita-
tions and contracts that consider the extent of participation
of SDB concerns in performance of the contract.

(c) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts containing
the clause at 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting, a clause substantially the same as the clause at
52.219-26, Small Disadvantaged Business Participation
Program—Incentive Subcontracting, when authorized (see
19.1203). The contracting officer may include an award
fee provision in lieu of the incentive; in such cases, how-
ever, the contracting officer shall not use the clause at
52.219-26.
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52.219-8

(2) Offers on the non-set-aside portion will be evalu-
ated first and award will be made on that portion in
accordance with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the high-
est unit price(s) in the contract(s) for the non-set-aside
portion, adjusted to reflect transportation and other costs
appropriate for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that sub-
mitted responsive offers on the non-set-aside portion.
Negotiations will be conducted with the concern that sub-
mitted the lowest responsive offer on the non-set-aside
portion. If the negotiations are not successful or if only part
of the set-aside portion is awarded to that concern, negotia-
tions will be conducted with the concern that submitted the
second-lowest responsive offer on the non-set-aside portion.
This process will continue until a contract or contracts are
awarded for the entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.

(c) Agreement. For the set-aside portion of the acquisi-
tion, asmall business concern submitting an offer in its own
name agrees to furnish, in performing the contract, only end
items manufactured or produced by small business concerns
in the United States. The term “United States” includes its
territories and possessions, the Commonwealth of Puerto
Rico, the trust territory of the Pacific Ilands, and the
District of Columbia. If this procurement is processed
under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small
business concern may furnish the product of any domestic
firm. This paragraph does not apply in connection with
construction or service contracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a
product in a class for which the Smal Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-8 Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL, SMALL DISADVANTAGED AND
WOMEN-OWNED SMALL BusiNESS CONCERNS (JAN 1999)

(a) Itisthepolicy of the United Statesthat small business
concerns, small business concerns owned and controlled by
socialy and economically disadvantaged individuals and
small business concerns owned and controlled by women
shall have the maximum practicable opportunity to partici-
pate in performing contracts let by any Federal agency,
including contracts and subcontracts for subsystems, assem-
blies, components, and related services for magjor systems.
It is further the policy of the United States that its prime
contractors establish procedures to ensure the timely pay-
ment of amounts due pursuant to the terms of their
subcontracts with small business concerns, small business
concerns owned and controlled by socially and economi-
caly disadvantaged individuals and small business
concerns owned and controlled by women.

(b) The Contractor hereby agrees to carry out this policy
in the awarding of subcontracts to the fullest extent consis-
tent with efficient contract performance. The Contractor
further agreesto cooperate in any studies or surveys as may
be conducted by the United States Small Business
Administration or the awarding agency of the United States
as may be necessary to determine the extent of the
Contractor’s compliance with this clause.

(c) Asused in this clause, the term “small business con-
cern” shall mean a small business as defined pursuant to
section 3 of the Small Business Act and relevant regulations
promulgated pursuant thereto. The term “small business
concern owned and controlled by socially and economically
disadvantaged individuals’ shall mean a small business
concern that represents, as part of its offer, that it meets the
definition of a small disadvantaged business concern in 13
CFR 124.1002.

(d) The term “small business concern owned and con-
trolled by women” shall mean a small business concern—

(1) Whichisat least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women; and

(e) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their sta-
tus as a small business concern, a small business concern
owned and controlled by socially and economically disad-

(FAC 97-07/Addendum) 52-97




FAC 97-07 JANUARY 1, 1999

52.219-9

FEDERALACQUISITION REGULATION

vantaged individuals or asmall business concern owned and
controlled by women.

(End of clause)

52.219-9 Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL, SMALL DISADVANTAGEDAND WOMEN-OWNED
SMALL BUSINESS SUBCONTRACTING PLAN (JAN 1999)

(a) This clause does not apply to small business con-
cerns.

(b) Definitions. As used in this clause—

“Commercia item” means a product or service that sat-
isfies the definition of commercial item in section 2.101 of
the Federal Acquisition Regulation.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
al the required elements of an individua contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Federal Government prime Contractor or subcontractor
calling for supplies or services required for performance of
the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where
applicable, which separately addresses subcontracting with
small business concerns, with small disadvantaged business
concerns and with women-owned small business concerns.
If the offeror is submitting an individual contract plan, the
plan must separately address subcontracting with small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns with a separate
part for the basic contract and separate parts for each option
(if any). The plan shal be included in and made a part of
the resultant contract. The subcontracting plan shall be
negotiated within the time specified by the Contracting
Officer. Failure to submit and negotiate the subcontracting
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plan shall make the offeror ineligible for award of a con-
tract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business
concerns, small disadvantaged business concerns and
women-owned small business concerns as subcontractors.
The offeror shall include al subcontracts that contribute to
contract performance, and may include a proportionate
share of products and services that are normally allocated as
indirect costs.

(2) A statement of —

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected
sales, expressed in dollars, and the total value of projected
subcontracts to support the sales for acommercial plan;

(if) Total dollars planned to be subcontracted to
small business concerns;

(iii) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and

(iv) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of suppliesand
services to be subcontracted, and an identification of the
types planned for subcontracting to—

(i) Small business concerns,

(if) Small disadvantaged business concerns, and

(iif) Women-owned small business concerns.

(4) A description of the method used to develop the
subcontracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sourcesfor solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Assistance
Network (PRONET) of the Small Business Administration
(SBA), the list of certified small disadvantaged business
concerns of the SBA, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, small disadvantaged, and women-owned small busi-
nesstrade associations). A firm may rely on the information
contained in PRONET as an accurate representation of a
concern’s size and ownership characteristics for the pur-
poses of maintaining a small and women-owned small
business source list. A firm shal rely on the information
contained in SBA's list of small disadvantaged business
concerns as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintain-
ing a small disadvantaged business source list. Use of
PRONET and/or the SBA list of small disadvantaged busi-
ness concerns as its source lists does not relieve afirm of its
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52.219-25 Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DISADVANTAGED BUSINESS  PARTICIPATION
PROGRAM—DISADVANTAGED STATUS AND REPORTING
(JAN 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming
arrangement members, and subcontractors and is applicable
if this contract contains small disadvantaged business
(SDB) participation targets. The Contractor shall obtain
representations of small disadvantaged status from joint
venture partners and teaming arrangement members
through use of a provision substantially the same as para-
graph (b)(2)(i) of the provision at FAR 52.219-22, Small
Disadvantaged Business Status. The Contractor shall con-
firm that a joint venture partner or team member,
representing itself as a small disadvantaged business con-
cern, is included in the SBA’s on-line list of SDBs at
http://www.sba.gov or by contacting the SBA's Office of
Small Disadvantaged Business Certification and Eligibility.
The Contractor acting in good faith may rely on a written
representation of its subcontractor regarding the subcon-
tractor's status as a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the par-
ticipation of SDB concerns at contract completion, or as
otherwise provided in this contract. Reporting may be on
Optional Form 312, Small Disadvantaged Business
Participation Report, or in the Contractor’s own format pro-
viding the same information. This report is required for
each contract containing SDB participation targets. If this
contract contains an individual Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan,
reports may be submitted with the final Subcontracting

Report for Individual Contracts (Standard Form 294) at the
completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Progr am—I ncentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:

SVALL DISADVANTAGED BUSINESS PARTICIRATION
PROGRAM—INCENTIVE SUBCONTRACTING (JAN 1999)

(8) Of thetota dollarsit plansto spend under subcontracts,
the Contractor has committed itself inits offer to try to award
a certain amount to small disadvantaged business concernsin
the Standard Industrial Classification (SIC) Major Groups as
determined by the Department of Commerce.

(b) If the Contractor exceeds itstotal monetary target for
subcontracting to small disadvantaged business concernsin
the authorized SIC Magor Groups, it will receive

[ Contracting Officer to insert the appro -
priate number between 0 and 10] percent of the dollars in
excess of the monetary target, unless the Contracting
Officer determines that the excess was not due to the
Contractor’s efforts (e.g., a subcontractor cost overrun
caused the actual subcontract amount to exceed that esti-
mated in the offer, or the excess was caused by the award of
subcontracts that had been planned but had not been dis-
closed in the offer during contract negotiations).
Determinations made under this paragraph are not subject to
the Disputes clause of this contract.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitationsin subsection 15.404-4 of the
Federal Acquisition Regulation.

(End of clause)

[The next pageis 52-105.]
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“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“Industry,” as used in this part, means all concerns primar-
ily engaged in similar lines of activity, aslisted and described
in the Standard Industrial Classification (SIC) Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas.  Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule’” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on a national basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financia
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part, means—

(1) For prime contractors (except for 52.212-3(c)(2)
and 52.219-1(b)(2) for general statistical purposes and
52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-23(a) for
joint ventures under the price evaluation adjustment for
small disadvantaged business concerns), an offeror that rep-
resents, as part of its offer, that it is a small business under
the size standard applicable to the acquisition; and either—

(i) It has received certification as a small disad-
vantaged business concern consistent with 13 CFR part 124,
subpart B; and

(A) No materia change in disadvantaged own-
ership and control has occurred since its certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual

upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and
(C) Itislisted, on the date of its representation,

on the register of small disadvantaged business concerns
maintained by the Small Business Administration; or

(i) It has submitted a completed application to the
Small Business Administration or a private certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, a contractor
must receive certification as an SDB by the SBA prior to
contract award.

(2) For subcontractors, an offeror that represents, as part
of its offer, that it is a small business under the size standard
applicable to the acquisition and that it meets the definition of
asmall disadvantaged businessin 13 CFR 124.1002.

“Women-owned small business concern” means a small
business concern—

(@ Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
isorganized for profit or located inside the United States.

() Natureof control. Every business concernis consid
ered as having one or more partieswho directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
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one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’ s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Sock options and convertible debentures.  Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Woting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardiess of whether it is
or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.
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(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concernsare in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposesis an
association of persons and/or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale asjoint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding islimited to particular contracts unless the SBAsize
determination finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
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19.602-4 Awarding the contract.

(8 If new information causes the contracting officer to
determine that the concern referred to the SBA isactualy
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to
perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Small business subcontractor” means any concern
that—

(a) In connection with subcontracts of $10,000 or less,
has anumber of employees, including its affiliates, that does
not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
has a number of employees or average annual receipts,
including its affiliates, that does not exceed the size stan-

dard under 19.102 for the product or service it is providing
on the subcontract.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business, HUBZone small business, small disad-
vantaged business, and women-owned small business
concerns shall have the maximum practicable opportunity
to participate in contract performance consistent with its
efficient performance. It isfurther the policy of the United
States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns.

(8) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individualy is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
acceptable subcontracting plan. If the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or
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(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equiv-
alent prior clauses; e.g., contracts awarded before the
enactment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in materia
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by amentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the
purpose of determining whether the mentor firm attains a
small disadvantaged business goal under any subcontracting
plan entered into with any executive agency. However, the
mentor-protégé agreement must have been approved by
the—

Office of Small and Disadvantaged Business
Utilization

Office of the Deputy Under Secretary of Defense

(International and Commercia Programs)

DUSD (1&CP) SADBU

Room 2A338

3061 Defense Pentagon

Washington, DC 20301-3061

(703) 695-1536

before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participating in the
program.
(a) To be eligible as a subcontractor under the program,
a concern must represent itself as a small business,
HUBZone small business, small disadvantaged business, or
woman-owned small business concern.

(1) To represent itself as a small business,
HUBZone small business, or woman-owned small busi-
ness concern, a concern must meet the appropriate
definition in 19.001.

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an
evaluation credit for proposing one or more SDB subcon-
tractors, the contracting officer or the SBA may protest the
disadvantaged status of a proposed subcontractor. Such
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protests will be processed in accordance with 13 CFR
124.1015 through 124.1022. Other interested parties may
submit information to the contracting officer or the SBA in
an effort to persuade the contracting officer or the SBA to
initiate a protest. Such protests, in order to be considered
timely, must be submitted to the SBAprior to completion of
performance by the intended subcontractor.

(b) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor’s status as a small business, HUBZone small
business, or a woman-owned small business concern. The
contractor, the contracting officer, or any other interested
party can challenge a subcontractor’s size status representa-
tion by filing a protest, in accordance with 13 CFR
121.1601 through 121.1608. Protests challenging a subcon-
tractor’'s small disadvantaged business representation shall
be filed in accordance with 13 CFR 124.1015 through
124.1022. Protests challenging HUBZone small business
concern status shall be filed in accordance with 13 CFR
126.800.

19.704  Subcontracting plan requirements.
(@) Each subcontracting plan required under
19.702(a)(1) and (2) must include—

(1) Separate percentage goals for using small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns as
subcontractors;

(2) A statement of the total dollars planned to be
subcontracted and a statement of the total dollars planned
to be subcontracted to small business, HUBZone small
business, small disadvantaged business, and women-
owned small business concerns;

(3) A description of the principal types of supplies
and services to be subcontracted and an identification of
types planned for subcontracting to small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns;

(4) A description of the method used to develop the
subcontracting goals;

(5) A description of the method used to identify
potential sources for solicitation purposes;

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting
goals, and a description of the method used to determine
the proportionate share of indirect costs to be incurred
with small business, HUBZone small business, small dis-
advantaged business, and women-owned small business
concerns;
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cel the ESB set-aside and proceed in accordance with para-
graph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in all solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered. These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ineligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.

(8 The contracting officer shall insert in full text the
provision a 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in dl solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in al solicita
tionsissued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.

A price evaluation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.
(a) The price evaluation adjustment shall be used in com-
petitive acquisitions.
(b) The price evaluation adjustment shall not be used in
acquisitions that—
(1) Arelessthan or equal to the simplified acquisition
threshold;

(2) Are awarded pursuant to the 8(a) Program,;

(3) Are set aside for small business concerns; or

(4) Are set aside for HUBZone small business con-
cerns.

19.1103 Procedures.

(a) Give offers from small disadvantaged business con-
cerns a price evaluation adjustment by adding the factor
determined by the Department of Commerce to al offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment; or, if
a price evaluation adjustment for small disadvantaged busi-
ness concerns is authorized on a regiona basis, offers from
small disadvantaged business concerns, whose addressisin
such a region, that have not waived the evaluation adjust-
ment;

(2) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402;

(3) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DOD, NASA, and Coast Guard acquisitions,
otherwise successful offers from historically black colleges
and universities or minority institutions; or

(5) For DOD acquisitions, otherwise successful offers
of qualifying country end products (see DFARS 225.000-70
and 252.225-7001).

(b) Apply thefactor on alineitem basisor apply it to any
group of items on which award may be made. Add other
evaluation factors such as transportation costs or rent-free
use of Government facilities to the offers before applying
the price evaluation adjustment.

(c) Do not evaluate offers using the price evaluation
adjustment when it would cause award, as a result of this
adjustment, to be made at a price that exceeds fair market
price by more than the factor as determined by the
Department of Commerce (see 19.202-6(a)).

19.1104 Solicitation provisions and contract clauses.
The contracting officer shall insert the clause at 52.219-
23, Notice of Price Evauation Adjustment for Small
Disadvantaged Business Concerns, in solicitations and con-
tracts when the circumstances in 19.1101 and 19.1102
apply. If a price evaluation adjustment is authorized on a
regional basis, the clause shall beincluded in the solicitation
even if the place of performance is outside an authorized
region. The contracting officer shall insert the authorized
price evaluation adjustment factor. The clause shall be used
with its Alternate | when the contracting officer determines
that there are no small disadvantaged business manufactur-
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ers that can meet the requirements of the solicitation. The
clause shall be used with its Alternate |1 when a price eval-
uation adjustment is authorized on aregional basis.

Subpart 19.12—Small Disadvantaged
Business Participation Program

19.1201 General.

This subpart addresses the evaluation of the extent of
participation of small disadvantaged business (SDB) con-
cerns in performance of contracts in the Standard Industrial
Classification (SIC) Mgjor Groups as determined by the
Department of Commerce (see 19.201(b)), and to the extent
authorized by law. Two mechanisms are addressed in this
subpart—

(8) Anevaluation factor or subfactor for the participation
of SDB concerns in performance of the contract; and

(b) An incentive subcontracting program for SDB con-
cerns.

19.1202 Evaluation factor or subfactor.

19.1202-1 General.

The extent of participation of SDB concerns in perfor-
mance of the contract, in the SIC Major Groups as
determined by the Department of Commerce, and to the
extent authorized by law, shall be evaluated consistent with
this section. Participation in performance of the contract
includes joint ventures, teaming arrangements, and subcon-
tracts. Credit under the evaluation factor or subfactor is not
available to SDB concerns that receive a price evaluation
adjustment under Subpart 19.11. If an SDB concern waives
the price evaluation adjustment at Subpart 19.11, participa-
tion in performance of that contract includes the work
expected to be performed by the SDB concern at the prime
contract level.

19.1202-2 Applicability.

(a) Except as provided in paragraph (b) of this subsec-
tion, the extent of participation of SDB concerns in
performance of the contract in the authorized SIC Major
Groups shall be evaluated in competitive, negotiated acqui-
sitions expected to exceed $500,000 ($1,000,000 for
construction).

(b) The extent of participation of SDB concerns in per-
formance of the contract in the authorized SIC Major
Groups (see paragraph (a) of this subsection) shall not be
evaluated in—

(1) Small business set-asides (see Subpart 19.5) and
HUBZone set-asides (see Subpart 19.13);

(2) 8(a) acquisitions (see Subpart 19.8);

(3) Negotiated acquisitions where the lowest
price technically acceptable source selection process
is used (see 15.101-2); or
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(4) Contract actions that will be performed entirely
outside of any State, territory, or possession of the United
States, the District of Columbia, and the Commonwealth of
Puerto Rico.

19.1202-3 Considerations in developing an evaluation
factor or subfactor.

In developing an SDB participation evaluation factor or
subfactor, agencies may consider—

(8 The extent to which SDB concerns are specifically
identified;

(b) The extent of commitment to use SDB concerns (for
example, enforceable commitments are to be weighted more
heavily than non-enforceable ones);

() The complexity and variety of the work SDB con-
cerns are to perform;

(d) Therealism of the proposal;

(e) Past performance of offerorsin complying with sub-
contracting plan goals for SDB concerns and monetary
targets for SDB participation; and

(f) The extent of participation of SDB concernsin terms
of the value of the total acquisition.

19.1202-4 Procedures.

(a) The solicitation shall describe the SDB participation
evaluation factor or subfactor. The solicitation shall require
offerors to provide, with their offers, targets, expressed as
dollars and percentages of total contract value, in each of
the applicable, authorized SIC Major Groups, and a total
target for SDB participation by the contractor, including
joint venture partners, and team members, and atotal target
for SDB participation by subcontractors. The solicitation
shall require an SDB offeror that waives the SDB price
evaluation adjustment in the clause at 52.219-23, Naotice of
Price Evauation Adjustment for Small Disadvantaged
Business Concerns, to provide with its offer atarget for the
work that it intends to perform as the prime contractor. The
solicitation shall state that any targets will be incorporated
into and become part of any resulting contract. Contractors
with SDB participation targets shall be required to report
SDB participation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specificaly identified, the SDB
concerns considered in the evaluation shall be listed in the
contract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.

(c) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor's status as a small disadvantaged business
concern.
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further agrees to cooperate in any studies or surveys as
may be conducted by the United States Small Business
Administration or the awarding agency of the United
States as may be necessary to determine the extent of the
Contractor’s compliance with this clause.

(c) Definitions. As used in this contract—

(1) “Small business concern” means a small busi-
ness as defined pursuant to section 3 of the Small
Business Act and relevant regulations promulgated pur-
suant thereto.

(2) “HUBZone small business concern” means a
small business concern that appears on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration.

(3) “Small business concern owned and controlled
by socially and economically disadvantaged individuals’
means a small business concern that represents, as part of
its offer, that it meets the definition of a small disadvan-
taged business concern in 13 CFR 124.1002.

(4) “ Small business concern owned and controlled
by women” means a small business concern—

(i) Which is at least 51 percent owned by one or
more women, or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(ii) Whose management and daily business oper-
ations are controlled by one or more women; and

(d) Contractors acting in good faith may rely on writ-
ten representations by their subcontractors regarding their
status as a small business concern, a HUBZone small
business concern, a small business concern owned and
controlled by socially and economically disadvantaged
individuals, or a small business concern owned and con-
trolled by women.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (JAN 1999)

(a) This clause does not apply to small business con-
cerns.
(b) Definitions. Asused in this clause—

“Commercial item” means a product or service that
satisfies the definition of commercial item in section
2.101 of the Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan
(including goals) that covers the offeror’s fiscal year and
that applies to the entire production of commercial items
sold by either the entire company or a portion thereof
(e.g., division, plant, or product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option
periods), applies to a specific contract, and has goals that
are based on the offeror’s planned subcontracting in sup-
port of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated
on a prorated basis to the contract.

“Master plan” means a subcontracting plan that con-
tains all the required elements of an individual contract
plan, except goals, and may be incorporated into individ-
ual contract plans, provided the master plan has been
approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered
into by a Federal Government prime Contractor or sub-
contractor calling for supplies or services required for
performance of the contract or subcontract.

(c) The offeror, upon request by the Contracting
Officer, shall submit and negotiate a subcontracting plan,
where applicable, that separately addresses subcontract-
ing with small business, HUBZone small business
concerns, small disadvantaged business, and women-
owned small business concerns. If the offeror is
submitting an individual contract plan, the plan must sep-
arately address subcontracting with small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns, with a sepa-
rate part for the basic contract and separate parts for each
option (if any). The plan shall be included in and made a
part of the resultant contract. The subcontracting plan
shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the
subcontracting plan shall make the offeror ineligible for
award of a contract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small busi-
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ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns as
subcontractors. The offeror shall include all subcontracts
that contribute to contract performance, and may include a
proportionate share of products and services that are nor-
mally allocated as indirect costs.

(2) A statement of —

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected
sales, expressed in dollars, and the total value of projected
subcontracts to support the sales for a commercial plan;

(if) Total dollars planned to be subcontracted to
small business concerns;

(iii) Total dollars planned to be subcontracted to
HUBZone small business concerns,

(iv) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and

(v) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of suppliesand
services to be subcontracted, and an identification of the
types planned for subcontracting to—

(i) Small business concerns;

(if) HUBZone small business concerns;

(iii) Small disadvantaged business concerns; and

(iv) Women-owned small business concerns.

(4) A description of the method used to develop the
subcontracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sourcesfor solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access
Network (PRO-Net) of the Small Business Administration
(SBA), the list of certified small disadvantaged business
concerns of the SBA, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, HUBZone small disadvantaged, and women-owned
small business trade associations). A firm may rely on the
information contained in PRO-Net as an accurate represen-
tation of a concern’s size and ownership characteristics for
the purposes of maintaining a small and women-owned
small business source list. A firm shall rely on the informa-
tion contained in SBA's list of small disadvantaged business
concerns as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintain-
ing a small disadvantaged business source list. Use of
PRO-Net and/or the SBA list of small disadvantaged busi-
ness concerns as its source lists does not relieve afirm of its
responsibilities (e.g., outreach, assistance, counseling, pub-
licizing subcontracting opportunities) in this clause.

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
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and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with—

(i) Small business concerns;

(it) HUBZone small business concerns;

(i) Small disadvantaged business concerns; and

(iv) Women-owned small business concerns.

(7) The name of the individual employed by the
offeror who will administer the offeror's subcontracting pro-
gram, and a description of the duties of the individual.

(8) A description of the efforts the offeror will make
to assure that small business, HUBZone small business,
small disadvantaged business and women-owned small
business concerns have an equitable opportunity to compete
for subcontracts.

(9) Assurances that the offeror will include the clause
of this contract entitled “Utilization of Small Business
Concerns’ in all subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require all
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction of any public facility) to adopt a subcontracting
plan that complies with the requirements of this clause.

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF
295, Summary Subcontract Report, in accordance with the
instructions on the forms or as provided in agency regula-
tions and in paragraph (j) of this clause; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295.

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted
to comply with the requirements and goals in the plan,
including establishing source lists; and a description of the
offeror's efforts to locate small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns and award subcontracts to them.
The records shall include at least the following (on a plant-
wide or company-wide basis, unless otherwise indicated):

(i) Source lists (e.g., PRO-Net), guides, and other
data that identify small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns.

(it) Organizations contacted in an attempt to locate
sources that are small business, HUBZone small business,
small disadvantaged business, or women-owned small busi-
NESs concerns.
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NoTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
DisaDVANTAGED BusiNEss CONCERNS (OcT 1998)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(1) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and

(i) No material changein disadvantaged ownership
and control has occurred since its certification;

(ii) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(i) Itislisted, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration;

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, in order to
receive the benefit of a price evaluation adjustment, an
offeror must receive certification as a small disadvantaged
business concern by the Small Business Administration
prior to contract award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, theterm also
includes any nonprofit research institution that was an inte-
gral part of such a college or university before November
14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for purposes of this clause, includes a Hispanic-serv-
ing institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059¢c(b)(1)).

“United States’ means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific Islands, and the District
of Columbia.

(b) Evaluation adjustment. (1) Offers will be evaluated
by adding a factor of
[percentage to be inserted by the contracting officer] per-
cent to the price of al offers, except—

(i) Offers from small disadvantaged business concerns
that have not waived the adjustment;

(if) For DOD, NASA, and Coast Guard acquisi-
tions, otherwise successful offers from historically black
colleges or universities or minority institutions;

(iii) Otherwise successful offers of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR));

(iv) Otherwise successful offers where applica
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with a foreign government; and

(v) For DOD acquisitions, otherwise successful
offers of qualifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR
Supplement).

(2) The factor shall be applied on aline item basis or
to any group of items on which award may be made. Other
evauation factors described in the solicitation shall be
applied before application of the factor. The factor may not
be applied if using the adjustment would cause the contract
award to be made at a price that exceeds the fair market
price by more than the factor in paragraph (b)(1) of this
clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalu-
ation purposes. The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(i) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(ili) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
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cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small disadvantaged business concernsin the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate | (Oct 1998). As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small business concerns in the United States. This para-
graph does not apply in connection with construction or
service contracts.

Alternate Il (Oct 1998) As prescribed in 19.1104, sub-
stitute the following paragraph (b)(i) for paragraph (b)(i) of
the basic clause:

(i) Offers from small disadvantaged business con-
cerns, that have not waived the adjustment, whose address
isin aregion for which an evaluation adjustment is autho-
rized;

52.219-24 Small Disadvantaged Business Participation
Program—T ar gets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIRATION
PROGRAM—TARGETS (JAN 1999)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB
concern that qualifies for a price evaluation adjustment
under the clause at FAR 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, unless the SDB concern specifically waives the
price evaluation adjustment.

(b) In order to receive credit under the source selection
factor or subfactor, the offeror must provide, with its offer,
targets, expressed as dollars and percentages of total con-
tract value, for SDB participation in any of the Standard
Industrial Classification (SIC) Major Groups as deter-
mined by the Department of Commerce. The targets may
provide for participation by a prime contractor, joint ven-
ture partner, teaming arrangement member, or
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subcontractor; however, the targets for subcontractors must
be listed separately.

(End of Provision)

52.219-25 Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DISADVANTAGED BUSINESS PARTICIPATION PROGRAM—
DISADVANTAGED STATUSAND REPORTING (JaN 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming
arrangement members, and subcontractors and is applicable if
this contract contains small disadvantaged business (SDB)
participation targets. The Contractor shall obtain representa-
tions of small disadvantaged status from joint venture partners
and teaming arrangement members through use of aprovision
substantially the same as paragraph (b)(1)(i) of the provision
a FAR 52.219-22, Small Disadvantaged Business Status. The
Contractor shall confirm that ajoint venture partner or team
member, representing itself asasmall disadvantaged business
concern, isincluded inthe SBA’son-line list of SDBs at
http://www.sba.gov or by contacting the SBA’s Office of
Small Disadvantaged Business Certification and Eligibility.
The Contractor acting in good faith may rely on awritten rep-
resentation of its subcontractor regarding the subcontractor's
status as a small disadvantaged business concern as defined in
13 CFR 124.1002.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the par-
ticipation of SDB concerns at contract completion, or as
otherwise provided in this contract. Reporting may be on
Optional Form 312, Small Disadvantaged Business
Participation Report, or in the Contractor’s own format pro-
viding the same information. This report is required for
each contract containing SDB participation targets. If this
contract contains an individual Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan,
reports may be submitted with the final Subcontracting
Report for Individual Contracts (Standard Form 294) at the
completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—I ncentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—INCENTIVE SUBCONTRACTING (JAN 1999)




