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9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors' responsibility; debar-
ment, suspension, and ingligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and devel opment
pools; and organizational conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and proce-
dures for determining whether prospective contractors and
subcontractors are responsible.

9.101 Definitions.

“Preaward survey” means an evaluation by a surveying
activity of a prospective contractor’s capability to perform a
proposed contract.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Surveying activity” means the cognizant contract
administration office or, if there is no such office, another
organization designated by the agency to conduct preaward
surveys.

9.102 Applicability.
(a) This subpart applies to all proposed contracts with
any prospective contractor that is located—
(1) In the United States, its possessions, or Puerto
Rico; or
(2) Elsewhere, unless application of the subpart
would be inconsistent with the laws or customs where the
contractor is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their instru-
mentalities; or
(3) Agencies for the blind or other severely handi-
capped (see Subpart 8.7).

9.103 Palicy.

(a) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the
contracting officer shall make a determination of nonrespon-
sibility. If the prospective contractor is a small business
concern, the contracting officer shall comply with Subpart
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19.6, Certificates of Competency and Determinations of
Responsibility. (If Section 8(a) of the Small Business Act
(15 U.S.C. 637) applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is sub-
sequent default, late deliveries, or other unsatisfactory
performance resulting in additional contractual or adminis-
trative costs. While it is important that Government
purchases be made at the lowest price, this does not require
an award to a supplier solely because that supplier submits
the lowest offer. A prospective contractor must affirma-
tively demonstrate its responsibility, including, when
necessary, the responsibility of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

() Have adequate financial resources to perform the
contract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed
delivery or performance schedule, taking into consideration
all existing commercia and governmental business com-
mitments;

(c) Have a satisfactory performance record (see 9.104-
3(b) and Subpart 42.15). A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of a lack of relevant performance history, except as
provided in 9.104-2;

(d) Have a satisfactory record of integrity and business
ethics;

(e) Have the necessary organization, experience, account-
ing and operational controls, and technicd skills, or the ability
to obtain them (including, as appropriate, such elements as
production control procedures, property control systems, qual-
ity assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). (See 9.104-3(a).)

(f) Have the necessary production, construction, and
technical equipment and facilities, or the ability to obtain
them (see 9.104-3(a)); and

(g) Be otherwise quaified and eligible to receive an
award under applicable laws and regulations.

9.104-2 Special standards.

(8 When it is necessary for a particular acquisition or
class of acquisitions, the contracting officer shall develop,
with the assistance of appropriate specialists, specia stan-
dards of responsibility. Special standards may be
particularly desirable when experience has demonstrated
that unusual expertise or specialized facilities are needed for
adequate contract performance. The special standards shall



FAC 97—01 AUGUST 22, 1997

PART 9—CONTRACTOR QUALIFICATIONS

9.105-1

be set forth in the solicitation (and so identified) and shall
apply to all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the
general standards in 9.104-1 and are approved in accor-
dance with agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting offi-
cer shall require acceptable evidence of the prospective
contractor’s ability to obtain required resources (see 9.104-
1(a), (e), and (f)). Acceptable evidence normally consists of
a commitment or explicit arrangement, that will be in exis-
tence at the time of contract award, to rent, purchase, or
otherwise acquire the needed facilities, equipment, other
resources, or personnel. Consideration of a prime contrac-
tor’s compliance with limitations on subcontracting shall take
into account the time period covered by the contract base
period or quantities plus option periods or quantities, if such
options are considered when evaluating offers for award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been seriously deficient in
contract performance shall be presumed to be nonresponsi-
ble, unless the contracting officer determines that the
circumstances were properly beyond the contractor's control,
or that the contractor has taken appropriate corrective action.
Past failure to apply sufficient tenacity and perseverance to
perform acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contractsinvolved and the extent of deficient performance
in each contract when making this determination. If the
pending contract requires a subcontracting plan pursuant to
Subpart 19.7, Subcontracting with Small, Small
Disadvantaged Business and Women-Owned Small
Business Concerns, the contracting officer shall also con-
sider the prospective contractor's compliance with
subcontracting plans under recent contracts.

(c) Affiliated concerns.  Affiliated concerns (see
“Affiliates’ and “Concerns’ in 19.101) are normally consid-
ered separate entities in determining whether the concern that
is to perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the affiliate’s past performance and integrity when they may
adversely affect the prospective contractor’s responsibility.

(d) Small business concerns. (1) If a small business
concern’s offer that would otherwise be accepted is to be
rejected because of a determination of nonresponsibility, the
contracting officer shal refer the matter to the Small
Business Administration, which will decide whether or not
to issue a Certificate of Competency (see Subpart 19.6).

(2) A small businessthat isunableto comply with the
limitations on subcontracting at 52.219-14 may be consid-
ered nonresponsible.

9.104-4 Subcontractor responsibility.

(8) Generaly, prospective prime contractors are responsi-
ble for determining the responsbility of their prospective
subcontractors (but see 9.405 and 9.405-2 regarding debarred,
ineligible, or suspended firms). Determinations of prospective
subcontractor responsibility may affect the Government's
determination of the prospective prime contractor’s responsi-
bility. A prospective contractor may be required to provide
written evidence of a proposed subcontractor’s responsibility.

(b) When it is in the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsibility (e.g., when the prospective contract
involves medical supplies, urgent requirements, or substantial
subcontracting). Inthiscase, the same standards used to deter-
mine a prime contractor’s responsibility shall be used by the
Government to determine subcontractor responsibility.

9.105 Procedures

9.105-1 Obtaining information.

(a) Before making a determination of responsibility, the
contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generdly, the contracting officer shall obtain
information regarding the responsibility of prospective con-
tractors, including requesting preaward surveys when
necessary (see 9.106), promptly after a bid opening or
receipt of offers. However, in negotiated contracting, espe-
cialy when research and development is involved, the
contracting officer may obtain this information before issu-
ing the request for proposals. Requests for information
shall ordinarily be limited to information concerning—

(i) The low bidder; or
(i) Those offerors in range for award.
(2) Preaward surveys shall be managed and conducted
by the surveying activity.
(i) If the surveying activity is a contract adminis-
tration office—

(A) That office shall advise the contracting offi-
cer on prospective contractors financial competence and
credit needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concern-
ing the adequacy of prospective contractors accounting
systems and these systems' suitability for use in administer-
ing the proposed type of contract.

(ii) If the surveying activity is not a contract
administration office, the contracting officer shall obtain
from the auditor any information reguired concerning
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prospective contractors financial competence and credit
needs, the adequacy of their accounting systems, and these
systems’ suitability for use in administering the proposed
type of contract.

(3) Information on financia resources and perfor-
mance capability shall be obtained or updated on as current
abasis asis feasible up to the date of award.

(c) In making the determination of responsibility (see
9.104-1(c)), the contracting officer shall consider relevant
past performance information (see Subpart 42.15). In addi-
tion, the contracting officer should use the following
sources of information to support such determinations:

() The List of Parties Excluded from Federa
Procurement and Nonprocurement Programs maintained in
accordance with Subpart 9.4.

(2) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contract-
ing offices.

(3) The prospective contractor—including bid or pro-
posa information, questionnaire replies, financial data,
information on production equipment, and personnel infor-
mation.

(4) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(5) Preaward survey reports (see 9.106).

(6) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial ingtitutions; Government agencies; and business
and trade associations.

(7) If the contract is for construction, the contracting
officer may consider performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant contract adminis-
tration offices that become aware of circumstances casting
doubt on a contractor’s ability to perform contracts success-
fully shall promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer’s signing
of acontract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be
nonresponsible, the contracting officer shall make, sign, and
place in the contract file a determination of nonresponsibil-
ity, which shall state the basis for the determination.

(2) If the contracting officer determines and docu-
ments that a responsive small business lacks certain
elements of responsihility, the contracting officer shall com-
ply with the procedures in Subpart 19.6. When a certificate
of competency is issued for a small business concern (see
Subpart 19.6), the contracting officer may accept the factors
covered by the certificate without further inquiry.
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(b) Support documentation. Documents and reports sup-
porting a determination of responsibility or
nonresponsibility, including any preaward survey reports
and any applicable Certificate of Competency, must be
included in the contract file.

9.105-3 Disclosure of preaward information.

(8) Except as provided in Subpart 24.2, Freedom of
Information Act, information (including the preaward sur-
vey report) accumulated for purposes of determining the
responsibility of a prospective contractor shal not be
released or disclosed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before deter-
mining responsibility. After award, the contracting officer
or, if it is appropriate, the head of the surveying activity or
a designee may discuss the findings of the preaward survey
with the company surveyed.

(c) Preaward survey information may contain proprietary
and/or source selection information and should be marked
with the appropriate legend and protected accordingly (see
3.104-3).

9.106 Preaward surveys.

9.106-1 Conditionsfor preaward surveys.

() A preaward survey is normally required only when
the information on hand or readily available to the con-
tracting officer, including information from commercial
sources, is not sufficient to make a determination regarding
responsibility. In addition, if the contemplated contract
will have a fixed price at or below the simplified acquisi-
tion threshold or will involve the acquisition of commercial
items (see Part 12), the contracting officer should not
request a preaward survey unless circumstances justify its
Ccost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward sur-
vey has been requested, it shall promptly obtain and
transmit details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor
is debarred, suspended, or ineligible (see Subpart 9.4). If
the prospective contractor is debarred, suspended, or ineli-
gible, the surveying activity shall advise the contracting
officer promptly and not proceed with the preaward survey
unless specifically requested to do so by the contracting
officer.

9.106-2 Requestsfor preaward surveys.

The contracting officer’s request to the surveying activ-
ity (Preaward Survey of Prospective Contractor (General),
SF 1403) shall—
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(a) Identify additional factors about which informationis
needed;

(b) Include the complete solicitation package (unless it
has previously been furnished), and any information indi-
cating prior unsatisfactory performance by the prospective
contractor;

(c) State whether the contracting office will participatein
the survey;

(d) Specify the date by which the report isrequired. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days
to conduct the survey; and

(e) When appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the surveying activity
are in different agencies, the procedures of this section
9.106 and Subpart 42.1 shall be followed along with the reg-
ulations of the agency in which the surveying activity is
located, except that reasonable specia requests by the con-
tracting office shall be accommodated.

9.106-4 Reports.

(a) The surveying activity shall complete the applicable
parts of SF 1403, Preaward Survey of Prospective
Contractor (General); SF 1404, Preaward Survey of
Prospective Contractor—Technical; SF 1405, Preaward
Survey of Prospective Contractor—Production; SF 1406,
Preaward Survey of Prospective Contractor—Quality
Assurance; SF 1407, Preaward Survey of Prospective
Contractor—Financial Capability; and SF 1408, Preaward
Survey of Prospective Contractor—Accounting System;
and provide a narrative discussion sufficient to support both
the evaluation ratings and the recommendations.

(b) When the contractor surveyed is a small business that
has received preferentia treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C.
637) or has received a Certificate of Competency during the
last 12 months, the surveying activity shall consult the
appropriate Small Business Administration field office
before making an affirmative recommendation regarding
the contractor’s responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatis-
factory performance, the surveying activity shall specify the
extent to which the prospective contractor plans, or has
taken, corrective action. Lack of evidence that past failure
to meet contractual requirements was the prospective con-
tractor’s fault does not necessarily indicate satisfactory
performance. The narrative shall report any persistent pat-
tern of need for costly and burdensome Government
assistance (e.g., engineering, inspection, or testing) pro-
vided in the Government’s interest but not contractualy
required.

(d) When the surveying activity possesses information
that supports a recommendation of complete award without
an on-site survey and no special areasfor investigation have
been requested, the surveying activity may provide a short-
form preaward survey report. The short-form report shall
consist solely of the Preaward Survey of Prospective
Contractor (General), SF 1403. Sections 111 and 1V of this
form shall be completed and block 21 shall be checked to
show that the report is a short-form preaward report.

9.107 Surveys of nonprofit agencies serving people
who are blind or have other severe disabilities under
the Javits-Wagner-O'Day (JWOD) Program.

(8 The Committee for Purchase From People Who Are
Blind or Severely Disabled (Committee), as authorized by
41 U.S.C. 46-48c, determines what supplies and services
Federal agencies are required to purchase from JWOD par-
ticipating nonprofit agencies serving people who are blind
or have other severe disabilities (see Subpart 8.7). The
Committee is required to find a IWOD participating non-
profit agency capable of furnishing the supplies or services
before the nonprofit agency can be designated as a manda
tory source under the WOD Program. The Committee may
request a contracting office to assist in assessing the capa
bilities of a nonprofit agency.

(b) The contracting office, upon request from the
Committee, shall request a capability survey from the activ-
ity responsible for performing preaward surveys, or notify
the Committee that the JWOD participating nonprofit
agency is capable, with supporting rationale, and that the
survey is waived. The capability survey will focus on the
technical and production capabilities and applicable
preaward survey elements to furnish specific supplies or
services being considered for addition to the Procurement
List.

(c) The contracting office shall use the Standard Form
1403 to request a capability survey of organizations
employing people who are blind or have other severe dis-
abilities.

(d) The contracting office shall furnish a copy of the
completed survey, or notice that the JWOD participating
nonprofit agency is capable and the survey is waived, to the
Executive Director, Committee for Purchase From People
Who Are Blind or Severely Disabled.

Subpart 9.2—Qualifications Requirements

9.200 Scope of subpart.

This subpart implements 10 U.S.C. 2319 and 41
U.S.C.253c and prescribes policies and procedures regard-
ing qualification requirements and the acquisitions that are
subject to such requirements.
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9.201 Definitions.

“Procuring activity,” as used in this part or subpart,
means a component of an executive agency having a signif-
icant acquisition function and designated as such by the
head of the agency. Unless agency regulations specify oth-
erwise, the term “procuring activity” shall be synonymous
with “contracting activity” as defined in Subpart 2.1.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demon-
stration that must be completed before award of a contract.

“Qualified bidders list (QBL)" means a list of bidders
who have had their products examined and tested and who
have satisfied all applicable qualification requirements for
that product or have otherwise satisfied all applicable qual-
ification requirements.

“Qualified manufacturers list (QML)” means a list of
manufacturers who have had their products examined and
tested and who have satisfied all applicable qualification
requirements for that product.

“Qualified products list (QPL)” means alist of products
which have been examined, tested, and have satisfied all
applicable qualification requirements.

9.202 Palicy.

(a)(1) The head of the agency or designee shall, before
establishing a qualification requirement, prepare a written
justification—

(i) Stating the necessity for establishing the quali-
fication requirement and specifying why the qualification
requirement must be demonstrated before contract award;

(i) Estimating the likely costs for testing and eval-
uation which will be incurred by the potentia offeror to
become qualified; and

(iii) Specifying &l requirements that a potential
offeror (or its product) must satisfy in order to become qual-
ified. Only those requirements which are the least restrictive
to meet the purposes necessitating the establishment of the
qualification requirements shall be specified.

(2) Upon request to the contracting activity, potential
offerors shall be provided—

(i) All requirements that they or their products
must satisfy to become qualified; and

(ii) At their expense (but see 9.204(a)(2) with regard
to small businesses), a prompt opportunity to demonstrate
their abilities to meet the standards specified for qualification
using qualified personnel and facilities of the agency con-
cerned, or of another agency obtained through interagency
agreements or under contract, or other methods approved by
the agency (including use of approved testing and evaluation
services not provided under contract to the agency).

(3) If the services in (a)(2)(ii) above are provided by
contract, the contractors selected to provide testing and
evaluation services shall be—
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(i) Those that are not expected to benefit from an
absence of additional qualified sources; and

(if) Required by their contracts to adhere to any
restriction on technical data asserted by the potential offeror
seeking qualification.

(4) A potential offeror seeking qualification shall be
promptly informed as to whether qualification is attained
and, in the event it is not, promptly furnished specific rea-
sons why qualification was not attained.

(b) When justified under the circumstances, the agency
activity responsible for establishing a qualification reguire-
ment shall submit to the competition advocate for the
procuring activity responsible for purchasing the item sub-
ject to the qualification requirement, a determination that it
is unreasonable to specify the standards for qualification
which a prospective offeror (or its product) must satisfy.
After considering any comments of the competition advo-
cate reviewing the determination, the head of the procuring
activity may waive the requirements of 9.202(a)(1)(ii)
through (4) above for up to 2 years with respect to the item
subject to the quaification requirement. A copy of the
waiver shall be furnished to the head of the agency or other
official responsible for actions under 9.202(a)(1). The
waiver authority provided in this paragraph does not apply
with respect to qualification requirements contained in a
QPL, QML, or QBL.

(c) If apotential offeror can demonstrate to the satisfac-
tion of the contracting officer that the potential offeror (or
its product) meets the standards established for qualification
or can meet them before the date specified for award of the
contract, a potential offeror may not be denied the opportu-
nity to submit and have considered an offer for a contract
solely because the potential offeror—

(1) Isnot on aQPL, QML, or QBL maintained by the
Department of Defense (DOD) or the National Aeronautics
and Space Administration (NASA); or

(2) Has not been identified as meeting a qualification
requirement established after October 19, 1984, by DOD or
NASA; or

(3) Has not been identified as meeting a qualification
requirement established by a civilian agency (not including
NASA).

(d) The procedures in Subpart 19.6 for referring matters
to the Small Business Administration are not mandatory on
the contracting officer when the basis for a referral would
involve a challenge by the offeror to either the validity of
the qualification requirement or the offeror’s compliance
with such requirement.

(e) The contracting officer need not delay a proposed
award in order to provide a potential offeror with an oppor-
tunity to demonstrate its ability to meet the standards
specified for qualification. In addition, when approved by
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the head of an agency or designee, a procurement need not
be delayed in order to comply with 9.202(a).

(f) Within 7 years following enforcement of a QPL,
QML, or QBL by DOD or NASA, or within 7 years after
any qualification requirement was originally established by
a civilian agency other than NASA, the qualification
requirement shall be examined and revalidated in accor-
dance with the requirements of 9.202(a). For DOD and
NASA, qualification requirements other than QPL’s, QML'’s
and QBL's shall be examined and revalidated within 7 years
after establishment of the requirement under 9.202(a). Any
periods for which awaiver under 9.202(b) isin effect shall
be excluded in computing the 7 years within which review
and revalidation must occur.

9.203 QPL’'s, QML's, and QBL's.

(a) Qualification and listing in a QPL, QML, or QBL is
the process by which products are obtained from manufac-
turers or distributors, examined and tested for compliance
with specification requirements, or manufacturers or poten-
tial offerors, are provided an opportunity to demonstrate
their abilities to meet the standards specified for qualifica-
tion. The names of successful products, manufacturers, or
potential offerors are included on lists evidencing their sta-
tus. Generally, qualification is performed in advance and
independently of any specific acquisition action. After qual-
ification, the products, manufacturers, or potential offerors
are included in a Federa or Military QPL, QML, or QBL.
(See 9.202(a)(2) with regard to any product, manufacturer,
or potential offeror not yet included on an applicable list.)

(b) Specifications requiring a qualified product are
included in the following publications:

(1) GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR 101-29.1.

(2) Department of Defense Index of Specifications
and Standards.

(c) Instructions concerning qualification procedures are
included in the following publications:

(1) Federal Standardization Handbook, FPMR 101-
29, Chapter 1V.

(2) Defense Standardization Manual 4120.3-M,
Chapter |V, as amended by Military Standards 961 and 962.

(d) The publications listed in paragraphs (b) and (c) of
this section are sold to the public by the—

Superintendent of Documents

U.S. Government Printing Office
Washington, DC 20402

Civil agencies may obtain the publications from the—

General Services Administration
Specifications Section (WFSIS)
Washington, DC 20407

Defense agencies may obtain the publications from the—

Naval Publications and Forms Center
5801 Tabor Avenue
Philadelphia, PA 19120.

9.204 Responsibilities for establishment of a
qualification requirement.

The responsibilities of agency activities that establish
qualification requirements include the following:

(8 Arranging publicity for the qualification require-
ments. If active competition on anticipated future
qualification requirements is likely to be fewer than two
manufacturers or the products of two manufacturers, the
activity responsible for establishment of the qualification
requirements shall—

(1) Periodically publish notice in the Commerce
Business Daily soliciting additional sources or products to
seek qualification unless the contracting officer determines
that such publication would compromise the national secu-
rity.

(2) Bear the cost of conducting the specified testing
and evaluation (excluding the costs associated with produc-
ing the item or establishing the production, quality control,
or other system to be tested and evaluated) for a small busi-
ness concern or a product manufactured by a small business
concern which has met the standards specified for qualifi-
cation and which could reasonably be expected to compete
for a contract for that requirement. However, such costs
may be borne only if it is determined in accordance with
agency procedures that such additional qualified sourc