FAC 90—20 MARCH 10, 1994

PART 52

SOLICITATION PROVISIONS AND
CONTRACT CLAUSES

52.000 Scope of part.

This part (a) gives instructions for using provisions and
clauses in solicitations and/or contracts, (b) sets forth the
solicitation provisions and contract clauses prescribed by
this regulation, and (c) presents a matrix listing the FAR
provisions and clauses applicable to each principal contract
type and/or purpose (e.g., fixed-price supply, cost-reim-
bursement research and development).

SUBPART 52.1—INSTRUCTIONS FOR USING
PROVISIONS AND CLAUSES

52.100 Scope of subpart.

This subpart (a) gives instructions for using Part 52,
including the explanation and use of provision and clause
numbers, prescriptions, prefaces, and the matrix; (b) pre-
scribes procedures for incorporating, identifying, and mod-
ifying provisions and clauses in solicitations and contracts,
and for using alternates; and (c) describes the derivation of
FAR provisions and clauses.

52.101 Using Part 52.

(a) Definitions. “Alternate’’ means a substantive varia-
tion of a basic provision or clause prescribed for use in a
defined circumstance. It (1) adds wording to, (2) deletes
wording from, or (3) substitutes specified wording for a
portion of the basic provision or clause. The alternate ver-
sion of aprovision or clause is the basic provision or clause
as changed by the addition, deletion, or substitution (see
52.105(a)).

“Contract clause” or “clause” means aterm or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after
award.

“Madification,” as used in this subpart, means a minor
change in the details of a provision or clause that is specifi-
cally authorized by the FAR and does not alter the sub-
stance of the provision or clause (see 52.104).

“Solicitation provision” or “provision” means a term or
condition used only in solicitations and applying only
before contract award.

“Substantially as follows” or “substantially the same
as,” when used in the prescription and preface of a provi-

sion or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individu-
al acquisition; provided, that the variation includes the
salient features of the FAR provision or clause, and is not
inconsistent with the intent, principle, and substance of the
FAR provision or clause or related coverage of the subject
matter.

(b) Numbering. (1) FAR provisions and clauses. Subpart
52.2 sets forth the texts of all FAR provisions and clauses,
each in its own separate subsection. The subpart is
arranged by subject matter, in the same order as, and keyed
to, the parts of the FAR. Each FAR provision or clause is
uniquely identified. All FAR provision and clause numbers
begin with “52.2,” since the texts of all FAR provisions and
clauses appear in Subpart 52.2. The next two digits of the
provision or clause number correspond to the number of
the FAR subject part in which the provision or clause is
prescribed. The FAR provision or clause number is then
completed by a hyphen and a sequential number assigned
within each section of Subpart 52.2. The following exam-
ple illustrates the makeup of the FAR provision or clause
number:

52.243-1  Changes—Fixed Price

Title

Subsection (Sequential Number
within 243)

L » Section (Keyed to Subject Matter;
Clauseis Prescribed in Part 43)

——» Part and Subpart (Invariable)

(2)(i) Provisions or clauses that supplement the
FAR. Provisions or clauses that supplement the FAR
are—

(A) Prescribed and included in authorized
agency acquisition regulations issued within an
agency to satisfy the specific needs of the agency
aswhole;

(B) Prescribed and included in a regulation
issued by a suborganization of an agency to satis-
fy the needs of that particular suborganization; or

(C) Developed for use at a suborganizational
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level of an agency, not meant for repetitive use,

but intended to meet the needs of an individual

acquisition and, thus, impractical to include in
either an agency or suborganization acquisition

regulation. (See 1.301(c).)

(if) Supplemental provisions or clauses published
in agency acquisition regulations shall be in full text
and the prescription for the use of each shall be
included. Supplemental provisions or clauses pub-
lished in agency acquisition regulations shall be
numbered in the same manner in which FAR provi-
sions and clauses are numbered except that—

(A) If it is included in an agency acquisition
regulation that is published in the Federal Register
and is codified in Title 48, Code of Federal
Regulations (48 CFR), the number shall be pre-
ceded by the chapter number within 48 CFR
assigned by the CFR staff; and

(B) The sequential number shall be “70” or a
higher number (see 1.303).

(iii) The sequential number at the end of the num-
ber of a provision or clause that supplements the
FAR, like its counterpart at the end of any FAR pro-
vision or clause number, indicates the subsection
location of the provision or clause in Subpart 52.2 of
the agency acquisition regulation that contains its full
text. If, for example, an agency acquisition regulation
contains only one provision followed by only one
clause supplementing the FAR in its section 52.236
(Construction and Architect-Engineer Contracts),
then the sequential numbers would be “70” for the
provision and “ 71" for the clause.

(c) Prescriptions. Each provision or clause in Subpart
52.2 is prescribed at that place in the FAR text where the
subject matter of the provision or clause receives its prima-
ry treatment. The prescription includes all conditions,
requirements, and instructions for using the provision or
clause and its alternates, if any. The provision or clause
may be referred to in other FAR locations.

(d) Prefaces. Within Subpart 52.2, each provision or
clause is prefaced with (1) a cross-reference to the location
in the FAR subject text that prescribes its use, and (2)
directions for inserting it in solicitations and/or contracts.

(e) Matrix.

(1) The matrix in Subpart 52.3 contains a column for

each principal type and/or purpose of contract (e.g.,

fixed-price supply, cost reimbursement research and

development). The matrix lists the—

(i) Required solicitation provisions;

(ii) Reguired-when-applicable solicitation provi-
sions;

(iii) Optional solicitation provisions;

(iv) Required contract clauses;

(v) Required-when-applicable contract clauses;
and
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(vi) Optional contract clauses.

(2) For each provision or clause listed, the matrix
provides information on—

(i) Whether incorporation by reference is or is not
authorized;
(ii) The section of the Uniform Contract Format

(UCF) in which it is to be located, if it is used in an

acquisition that is subject to the UCF;

(iii) Its number;

(iv) The citation of the FAR text that prescribes its
use; and

(v) Itstitle.

(3) Since the matrix does not provide sufficient infor-
mation to determine the applicability of a provision or
clause in the “required-when-applicable” and “optional”
categories, contracting officers shall refer to the FAR
text (cited in the matrix) that prescribesits use.

(4) The FAR matrix may be reproduced at agency
levels, and at subordinate levels, for the purpose of sup-
plementing it with agency-developed provisions and
clauses. The resulting consolidated matrices may be
included in agency acquisition regulations.

(f) Dates. Since they are subject to revision from time
to time, all provisions, clauses, and alternates are dated;
e.g., (DEC 1983). To avoid questions concerning which
version of any provision, clause, or aternate is operative
in any given solicitation or contract, its date shall be
included whether it is incorporated by reference or in full
text.

52.102 Incor porating provisions and clauses.

52.102-1 Incor poration by reference.

(a) Except as specified in 52.102-2, provisions and
clauses may be incorporated by reference in solicitations
and/or contractsif they are prescribed in—

(1) The FAR and are authorized to be incorporated by
reference (see Subpart 52.3); or
(2) An agency acquisition regulation published by—
(i) The Secretary of Defense for use throughout
the Department of Defense (DOD); or
(if) The head of an agency outside the DOD for
agency-wide use.

(b) The provisions and clauses referred to in 52.102-1(a)
should be incorporated by reference to the maximum prac-
tical extent, rather than being incorporated in full text, even
if they (1) are used with one or more alternates or on an
optional basis, (2) are prescribed on a “substantially as fol-
lows’ or “substantialy the same as’ basis; provided, that
they are used verbatim, or (3) require modification or the
insertion by the Government of fill-in material (see
52.104). However, the contracting officer, upon request,
shall provide the full text of any provision or clause incor-
porated by reference.

(c) Provisions or clauses may not be incorporated by
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reference by being listed in the (1) provision at 52.252-3,
Alterations in Solicitations, or (2) clause at 52.252-4,
Alterationsin Contract.

52.102-2 Incor poration in full text.

(a) A provision or clause shall be incorporated in solici-
tations and/or contractsin full text if it—

(1) Requires completion by the offeror or prospective
contractor;

(2) Is a FAR provision or clause that will be used
with an authorized deviation (see Subpart 1.4);

(3) IsaFAR provision or clause that is not authorized
to be incorporated by reference (see Subpart 52.3);

(4) Is prescribed for use in an agency acquisition reg-
ulation published at levels below those specified in
52.102-1(a)(2);

(5) Is a special provision or clause of the type
described in 52.101(b)(2)(i)(C);

(6) Will be used in a specific acquisition or class of
acquisitions covered by a written determination of the
chief of the contracting office to restrict the use of incor-
poration by reference for valid reasons; or

(7) Is prescribed on a “substantially as follows’ or
“substantialy the same as’ basis in the FAR or an agen-
cy acquisition regulation specified in 52.102-1(a)(2), but
will not be used verbatim.

(b) Provisions and clauses of the type described in
52.101(b)(2)(i)(C), if developed by an organizationa ele-
ment below that of the agency headquarters level, shall be
subject to agency oversight through the agency procedure
required by 1.202.

(c) Provisions completed as annual representations and
certifications are not required to be incorporated in solicita-
tionsin full text.

52.103 I dentification of provisions and clauses.

(8) Whenever any FAR provision or clause is used with-
out deviation in a solicitation or contract, whether it isincor-
porated by reference or in full text, it shall be identified by
number, title, and date. This identification shall also be used
if the FAR provision or clause is used with an authorized
deviation, except that the contracting officer shall then insert
“(DEVIATION)” after the date. Solicited firms and contrac-
tors will be advised of the meaning of this insertion through
the use of the (1) provision at 52.252-5, Authorized
Deviations in Provisions, or (2) clause at 52.252-6,
Authorized Deviations in Clauses. The above mentioned
provision and clause are prescribed in 52.107(e) and (f).

(b) Any provision or clause that supplements the FAR
whether it is incorporated by reference or in full text shall
be clearly identified by number, title, date, and name of the
regulation. When a supplemental provision or clause is
used with an authorized deviation, insert “(DEVIATION)”
after the name of the regulation.

(c) A provision or clause of the type described in

52.101(b)(2)(i)(C) shall be identified by the title, date, and
the name of the agency or suborganization within the agen-
cy that developed it.

(d) Except for provisions or clauses covered by
52.103(c), the following hypothetical examples illustrate
how a provision or clause that supplements the FAR shall
be identified when it is incorporated in solicitations and/or
contracts by reference or in full text:

(1) If Part 14 (Sealed Bidding) of the X Agency
Acquisition Regulation, published in the Federal
Register and codified as Chapter 99 in 48 CFR, pre-
scribes the use of a provision entitled “Bid Envelopes,”
dated October 1983, and that provision is sequentially
the first provision or clause appearing in Section 52.214
of the X Agency Acquisition Regulation, then the iden-
tification of that provision shall be “9952.214-70—Bid
Envelopes (OCT 1983).”

(2) Assume that Y, amajor organizational element of
the X Agency, is authorized to issue the Y Acquisition
Regulation, which is not published in the Federal
Register and codified in 48 CFR. If Part 36
(Construction and Architect-Engineer Contracts) of the
Y Acquisition Regulation prescribes the use of a clause
entitled “Refrigerated Display Cases,” dated March
1983, pertaining to a specialized type of construction
work, and that clause is sequentially the second provi-
sion or clause appearing in Section 52.236 of the Y
Acquisition Regulation, then the identification of that
clause shall be “52.236-71—Refrigerated Display Cases
(MAR 1983)—Y Acquisition Regulation.”

52.104 Procedures for modifying and completing
provisions and clauses.

(8) Provisions and clauses shall not be modified unless
the FAR authorizes their modification. Any such authoriza-
tions are contained in the provision or clause preface in
Subpart 52.2; for example—

(1) “In the following clause, the stated 60-day period
may be varied from 30 to 90 days;” or

(2) “Task Order” or other appropriate designation
may be substituted for “Schedule” wherever that word
appearsin the clause.”

(b) When modifying provisions or clauses incorporated
by reference, insert the changed wording directly below the
title of the provision or clause identifying to the lowest
level necessary (e.g., paragraph, sentence, word), to clearly
indicate what is being modified.

(c) When modifying provisions or clauses incorporated
in full text, modify the language directly by substituting the
changed wording as permitted.

(d) When completing blanks in provisions or clauses
incorporated by reference, insert the fill-in information
directly below the title of the provision or clause identify-
ing to the lowest level necessary to clearly indicate the
blanks being filled in.
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(e) When completing blanks in provisions or clauses
incorporated in full text, insert the fill-in information in the
blanks of the provision or clause.

52.105 Proceduresfor using alter nates.

() A magjor variation in a provision or clause is accom-
modated by use of an alternate. All alternates to a given
provision or clause are prescribed at the point in the FAR
subject text where the provision or clause is itself pre-
scribed. The alternates to each provision or clause are titled
“Alternate |,” “Alternate 11,” “Alternate I11,” and so on. In
Subpart 52.2, the instructions for using these alternates
appear after the basic provision or clause. A statement of
the manner of and conditions for its use is given for each
alternate. This statement shall be read in conjunction with
the preface to the provision or clause.

(b) When an alternate is used, its date shall be cited
along with the date of the basic provision or clause; e.g.,
52.209-3 FIRST ARTICLE APPROVAL—CONTRAC-
TOR TESTING (OCT 1983)—ALTERNATE | (DEC
1983).

(c) Under certain circumstances, a provision or clause
may be used with two or more aternates. In these circum-
stances, each of the applicable alternates shall be cited,
whether incorporated by reference or in full text; e.g.,
52.209-3 FIRST ARTICLE APPROVAL—CONTRAC-
TOR TESTING (OCT 1983)—ALTERNATE | (DEC
1983) AND ALTERNATE Il (FEB 1984). However, under
no circumstances may an alternate to a specific provision
or clause be applied to any other provision or clause.

52.106 Derivations of FAR provisions and clauses.

() Nearly all FAR provisions and clauses have been
derived from Defense Acquisition Regulation (DAR)
and/or Federal Procurement Regulations (FPR) provisions
and clauses. In order to enable the user of this regulation to
understand the derivation, a notation has been added at the
bottom of each FAR provision or clause underneath the
words “(End of provision)” or “(End of clause).” The nota-
tion shows the nature of the derivation by one of the fol-
lowing codes:

“NM” means new material not in the DAR or FPR.

“R” means the FAR coverage is rewritten from the
DAR, FPR, or other material from whichit is derived.

“AV" means the FAR coverage repeats a provision or
clause in the DAR, FPR, or other source almost verbatim.
In the text of the provision or clause, titles of organizations,
officials, or documents are changed or personal pronouns
deleted. The language is substantially the same, with sub-
stantive differences from that of the DAR, FPR, or
other provision or clause from which it is derived.

“V” means the FAR coverage repeats a DAR, FPR, or
other provision or clause verbatim.
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(b) In addition, when the derivation is from the DAR or
FPR, the citation (and date when appropriate) of the DAR
or FPR provision or clause from which the FAR materia is
derived has been included. The acronyms DAR and FPR
have not been used when citing these former provisions or
clauses, since their citations are distinctive: DAR citations
generaly begin “7-" and are dated, while the FPR citations
all begin“1-" and are undated.

(c) When a provision or clause is revised or the FAR
reissued, the derivation notations will be deleted.

52.107 Provisions and clauses prescribed in

Subpart 52.1.

(8 The contracting officer shall insert the provision at
52.252-1, Solicitation Provisions Incorporated by
Reference, in solicitations in order to incorporate provi-
sions by reference.

(b) The contracting officer shall insert the clause at
52.252-2, Clauses Incorporated by Reference, in solicita-
tions and contracts in order to incorporate clauses by refer-
ence.

(c) The contracting officer shall insert the provision at
52.252-3, Alterations in Solicitation, in solicitations in
order to revise or supplement, as necessary, other parts of
the solicitation that apply to the solicitation phase only,
except for any provision authorized for use with a devia-
tion.

(d) The contracting officer shall insert the clause at
52.252-4, Alterations in Contract, in solicitations and con-
tracts in order to revise or supplement, as necessary, other
parts of the contract, or parts of the solicitations that apply
to the contract phase, except for any clause authorized for
use with a deviation.

(e) The contracting officer shall insert the provision at
52.252-5, Authorized Deviations in Provisions, in solicita
tions that include any FAR or supplemental provision with
an authorized deviation. Whenever any FAR or supplemen-
tal provision is used with an authorized deviation, the con-
tracting officer shall identify it by the same number, title,
and date assigned to the provision when it is used without
deviation, include regulation name for any supplemental
provision, except that the contracting officer shall insert
“(DEVIATION)” after the date of the provision.

(f) The contracting officer shall insert the clause
at 52.252-6, Authorized Deviations in Clauses, in solicita
tions and contracts that include any FAR or supplemental
clause with an authorized deviation. Whenever any FAR or
supplemental clause is used with an authorized deviation,
the contracting officer shall identify it by the same number,
title, and date assigned to the clause when it is used without
deviation, include regulation name for any supplemental
clause, except that the contracting officer shall insert
“(DEVIATION)” after the date of the clause.
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SUBPART 52.2—TEXTS OF PROVISIONS
AND CLAUSES

52.200 Scope of subpart.

This subpart sets forth the texts of all FAR provisions
and clauses (see 52.101(b)(1)), and for each provision and
clause, gives (@) a cross-reference to the location in the
FAR that prescribes its use, and (b) directions for including
it in solicitations and/or contracts.

52.201 [Reserved]

52.202-1 Definitions.

As prescribed in Subpart 2.2, insert the following
clause:

DEFINITIONS (OCT 1995)

(a) “Head of the agency” (also called “agency head”) or
“Secretary” means the Secretary (or Attorney General,
Administrator, Governor, Chairperson, or other chief offi-
cial, as appropriate) of the agency, including any deputy or
assistant chief official of the agency; and the term “autho-
rized representative” means any person, persons, or board
(other than the Contracting Officer) authorized to act for
the head of the agency or Secretary.

(b) “Commercial component” means any component
that isa commercial item.

(c) “Commercial item” means—

(1) Any item, other than real property, that is of a
type customarily used for nongovernmental purposes
and that—

(i) Has been sold, leased, or licensed to the gener-
al public; or

(if) Has been offered for sale, lease, or license to
the general public;

(2) Any item that evolved from an item described in
paragraph (c)(1) of this clause through advances in tech-
nology or performance and that is not yet available in
the commercial marketplace, but will be available in the
commercial marketplace in time to satisfy the delivery
requirements under a Government solicitation;

(3) Any item that would satisfy a criterion expressed
in paragraphs (c)(1) or (c)(2) of this clause, but for—

(i) Modifications of a type customarily available
in the commercial marketplace; or

(if) Minor modifications of a type not customarily
available in the commercial marketplace made to
meet Federal Government requirements. "Minor"
modifications means modifications that do not signif-
icantly alter the nongovernmental function or essen-
tial physical characteristics of an item or component,
or change the purpose of a process. Factors to be
considered in determining whether a modification is
minor include the value and size of the modification
and the comparative value and size of the final prod-
uct. Doallar values and percentages may be used as

guideposts, but are not conclusive evidence that a

modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (c)(1), (2), (3), or (5) of this clause
that are of a type customarily combined and sold in
combination to the general public;

(5) Ingtallation services, maintenance services, repair
services, training services, and other services if such
services are procured for support of an item referred to
in paragraphs (c)(1), (2), (3), or (4) of this clause, and if
the source of such services—

(i) Offers such services to the general public and
the Federal Government contemporaneously and
under similar terms and conditions; and

(i) Offers to use the same work force for provid-
ing the Federal Government with such services as the
source uses for providing such services to the general
public;

(6) Services of atype offered and sold competitively
in substantial quantities in the commercial marketplace
based on established catalog or market prices for specif-
ic tasks performed under standard commercial terms and
conditions. This does not include services that are sold
based on hourly rates without an established catalog or
market price for a specific service performed,;

(7) Any item, combination of items, or service
referred to in subparagraphs (c)(1) through (c)(6),
notwithstanding the fact that the item, combination of
items, or service is transferred between or among sepa-
rate divisions, subsidiaries, or affiliates of a Contractor;
or

(8) A nondevelopmental item, if the procuring agen-
cy determines the item was developed exclusively at
private expense and sold in substantial quantities, on a
competitive basis, to multiple State and local
Governments.

(d) Component means any item supplied to the Federal
Government as part of an end item or of another compo-
nent.

(e) Nondevelopmental item means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal
agency, a State or local government, or a foreign gov-
ernment with which the United States has a mutual
defense cooperation agreement;

(2) Any item described in paragraph (€)(1) of this
definition that requires only minor modification or mod-
ifications of atype customarily available in the commer-
cial marketplace in order to meet the requirements of the
procuring department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraph (e)(1) or (€)(2) sole-
ly because the item is not yet in use.

(f) “Contracting Officer” means a person with the
authority to enter into, administer, and/or terminate con-
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tracts and make related determinations and findings. The
term includes certain authorized representatives of the
Contracting Officer acting within the limits of their author-
ity as delegated by the Contracting Officer.

(g) Except as otherwise provided in this contract, the
term “subcontracts’ includes, but is not limited to, pur-
chase orders and changes and modifications to purchase
orders under this contract.

(End of clause)

Alternate | (APR 1984). If the contract is for personal
services, construction; architect-engineer services; or dis-
mantling, demolition, or removal of improvements, delete
paragraph (c) of the basic clause.

52.203-1 [Reserved]

52.203-2 Certificate of

Determination.

As prescribed in 3.103-1, insert the following provision.
If the solicitation is a Request for Quotations, the terms
“Quotation” and “Quoter” may be substituted for “Offer”
and “ Offeror.”

CERTIFICATE OF INDEPENDENT PRICE
DETERMINATION (APR 1985)

(a) The offeror certifies that—

(1) The pricesin this offer have been arrived at inde-
pendently, without, for the purpose of restricting compe-
tition, any consultation, communication, or agreement
with any other offeror or competitor relating to (i) those
prices, (ii) the intention to submit an offer, or (iii) the
methods or factors used to calculate the prices offered;

(2) The pricesin this offer have not been and will not
be knowingly disclosed by the offeror, directly or indi-
rectly, to any other offeror or competitor before bid
opening (in the case of a sealed bid solicitation) or con-
tract award (in the case of a negotiated solicitation)
unless otherwise required by law; and

(3) No attempt has been made or will be made by the
offeror to induce any other concern to submit or not to
submit an offer for the purpose of restricting competi-
tion.

(b) Each signature on the offer is considered to be a cer-
tification by the signatory that the signatory—

(1) Is the person in the offeror’s organization respon-
sible for determining the prices being offered in this bid
or proposal, and that the signatory has not participated
and will not participate in any action contrary to sub-
paragraphs (a)(1) through (a)(3) of this provision; or

(2)(i) Has been authorized, in writing, to act as agent
for the following principals in certifying that those prin-
cipals have not participated, and will not participate in
any action contrary to subparagraphs (a)(1) through
(8)(3) of this provision [insert
full name of person(s) in the offeror’s organization
responsible for determining the prices offered in this
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bid or proposal, and the title of his or her position in
the offeror’s organization];

(if) As an authorized agent, does certify that the
principals named in subdivision (b)(2)(i) of this pro-
visione have not participated, and will not partici-
pate, in any action contrary to subparagraphs (a)(1)
through (a)(3) of this provision; and

(iii) As an agent, has not personally participated,
and will not participate, in any action contrary to sub-
paragraphs (a)(1) through (a)(3) of this provision.

(c) If the offeror deletes or modifies subparagraph (a)(2)
of this provision, the offeror must furnish with its offer a
signed statement setting forth in detail the circumstances of
the disclosure.
(End of provision)

52.203-3 Gratuities.

As prescribed in 3.202, insert the following clause in
solicitations and contracts, except those for personal
services and those between military departments or defense
agencies and foreign governments that do not obligate any
funds appropriated to the Department of Defense:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed may be termi-
nated by written notice if, after notice and hearing, the
agency head or a designee determines that the Contractor,
its agent, or another representative—

(1) Offered or gave a gratuity (e.g., an entertainment
or gift) to an officer, official, or employee of the
Government; and

(2) Intended, by the gratuity, to obtain a contract or
favorable treatment under a contract.

(b) The facts supporting this determination may be
reviewed by any court having lawful jurisdiction.

(c) If this contract is terminated under paragraph (&) of
this clause, the Government is entitled—

(1) To pursue the same remedies as in a breach of the
contract; and

(2) In addition to any other damages provided by law,
to exemplary damages of not less than 3 nor more than
10 times the cost incurred by the Contractor in giving
gratuities to the person concerned, as determined by the
agency head or a designee. (This subparagraph (c)(2) is
applicable only if this contract uses money appropriated
to the Department of Defense.)

(d) The rights and remedies of the Government provided
in this clause shall not be exclusive and are in addition to
any other rights and remedies provided by law or under this
contract.

(End of clause)

52.203-4 Contingent Fee Representation and
Agreement.
As prescribed in 3.404(b), insert the following provision
in solicitations, except those excluded by subparagraphs
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3.404(b)(1) through (b)(6). If the solicitation is a Request
for Quotations, the terms “Quotation” and “Quoter” may
be substituted for “ Offer” and “ Offeror.”
CONTINGENT FEE REPRESENTATION AND
AGREEMENT (APR 1984)

(8) Representation. The offeror represents that, except
for full-time bona fide employees working solely for the
offeror, the offeror—

[Note: The offeror must check the appropriate boxes. For
interpretation of the representation, including the term
“bona fide employee,” see Subpart 3.4 of the Federal
Acquisition Regulation.]
(2) I has, [] has not employed or retained any per-
son or company to solicit or abtain this contract; and
(2) [1 has, [] has not paid or agreed to pay to any
person or company employed or retained to solicit or
obtain this contract any commission, percentage, bro-
kerage, or other fee contingent upon or resulting from
the award of this contract.

(b) Agreement. The offeror agrees to provide informa-
tion relating to the above Representation as requested by
the Contracting Officer and, when subparagraph (a)(1) or
(8)(2) is answered affirmatively, to promptly submit to the
Contracting Officer—

(1) A completed Standard Form 119, Statement of

Contingent or Other Fees, (SF 119); or

(2) A signed statement indicating that the SF 119 was
previously submitted to the same contracting office,
including the date and applicable solicitation or contract
number, and representing that the prior SF 119 applies
to this offer or quotation.

(End of provision)

52.203-5 Covenant Against Contingent Fees.
As prescribed in 3.404(c), insert the following clause:
COVENANT AGAINST CONTINGENT
FEES (APR 1984)

(a) The Contractor warrants that no person or agency
has been employed or retained to solicit or obtain this con-
tract upon an agreement or understanding for a contingent
fee, except a bona fide employee or agency. For breach or
violation of this warranty, the Government shall have the
right to annul this contract without liability or, in its discre-
tion, to deduct from the contract price or consideration, or
otherwise recover, the full amount of the contingent fee.

(b) “Bonafide agency,” as used in this clause, means an
established commercial or selling agency, maintained by a
contractor for the purpose of securing business, that neither
exerts nor proposes to exert improper influence to solicit or
obtain Government contracts nor holds itself out as being
able to obtain any Government contract or contracts
through improper influence.

“Bona fide employee,” as used in this clause, means a
person, employed by a contractor and subject to the con-
tractor’s supervision and control as to time, place, and

manner of performance, who neither exerts nor proposes to
exert improper influence to solicit or obtain Government
contracts nor holds out as being able to obtain any
Government contract or contracts through improper influ-
ence.

“Contingent fee,” as used in this clause, means any
commission, percentage, brokerage, or other fee that is
contingent upon the success that a person or concern hasin
securing a Government contract.

“Improper influence,” as used in this clause, means any
influence that induces or tends to induce a Government
employee or officer to give consideration or to act regard-
ing a Government contract on any basis other than the mer-
its of the matter.

(End of clause)

52.203-6 Restrictions on Subcontractor Sales to the

Government.

As prescribed in 3.503-2, insert the following clause:
RESTRICTIONS ON SUBCONTRACTOR SALESTO
THE GOVERNMENT (JUL 1995)

(a) Except as provided in (b) of this clause, the
Contractor shall not enter into any agreement with an actu-
al or prospective subcontractor, nor otherwise act in any
manner, which has or may have the effect of restricting
sales by such subcontractors directly to the Government of
any item or process (including computer software) made or
furnished by the subcontractor under this contract or under
any follow-on production contract.

(b) The prohibition in (a) of this clause does not pre-
clude the Contractor from asserting rights that are other-
wise authorized by law or regulation.

(c) The Contractor agrees to incorporate the substance
of this clause, including this paragraph (c), in all subcon-
tracts under this contract which exceed $100,000.

(End of clause)

Alternate| (OCT 1995). As prescribed in 3.503-2, sub-
gtitute the following paragraph in place of paragraph (b) of
the basic clause:

(b) The prohibition in paragraph (&) of this clause does
not preclude the Contractor from asserting rights that are
otherwise authorized by law or regulation. For acquisitions
of commercial items, the prohibition in paragraph (a)
applies only to the extent that any agreement restricting
sales by subcontractors results in the Federal Government
being treated differently from any other prospective pur-
chaser for the sale of the commercial item(s).

52.203-7 Anti-Kickback Procedures.
As prescribed in 3.502-3, insert the following clause:
ANTI-KICKBACK PROCEDURES (JUL 1995)
(a) Definitions.
“Kickback,” as used in this clause, means any money,
fee, commission, credit, gift, gratuity, thing of value, or
compensation of any kind which is provided, directly or
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indirectly, to any prime Contractor, prime Contractor
employee, subcontractor, or subcontractor employee for the
purpose of improperly obtaining or rewarding favorable
treatment in connection with a prime contract or in connec-
tion with a subcontract relating to a prime contract..

“Person,” as used in this clause, means a corporation,
partnership, business association of any kind, trust, joint-
stock company, or individual.

“Prime contract,” as used in this clause, means a con-
tract or contractual action entered into by the United States
for the purpose of obtaining supplies, materials, equipment,
or services of any kind.

“Prime Contractor” as used in this clause, means a per-
son who has entered into a prime contract with the United
States.

“Prime Contractor employee,” as used in this clause,
means any officer, partner, employee, or agent of a prime
Contractor.

“Subcontract,” as used in this clause, means a contract or
contractua action entered into by a prime Contractor or sub-
contractor for the purpose of obtaining supplies, materials,
equipment, or services of any kind under a prime contract.

“Subcontractor,” as used in this clause, (1) means any
person, other than the prime Contractor, who offers to fur-
nish or furnishes any supplies, materials, equipment, or ser-
vices of any kind under a prime contract or a subcontract
entered into in connection with such prime contract, and
(2) includes any person who offers to furnish or furnishes
general supplies to the prime Contractor or a higher tier
subcontractor.

“Subcontractor employee,” as used in this clause, means
any officer, partner, employee, or agent of a subcontractor.

(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58)
(the Act), prohibits any person from—

(1) Providing or attempting to provide or offering to
provide any kickback;

(2) Soliciting, accepting, or attempting to accept any
kickback; or

(3) Including, directly or indirectly, the amount of
any kickback in the contract price charged by a prime
Contractor to the United States or in the contract price
charged by a subcontractor to a prime Contractor or
higher tier subcontractor.

(c)(1) The Contractor shall have in place and follow
reasonable procedures designed to prevent and detect pos-
sible violations described in paragraph (b) of this clause in
its own operations and direct business rel ationships.

(2) When the Contractor has reasonable grounds to
believe that a violation described in paragraph (b) of this
clause may have occurred, the Contractor shall promptly
report in writing the possible violation. Such reports
shall be made to the inspector general of the contracting
agency, the head of the contracting agency if the agency
does not have an inspector general, or the Department of
Justice.
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(3) The Contractor shall cooperate fully with any
Federal agency investigating a possible violation
described in paragraph (b) of this clause.

(4) The Contracting Officer may (i) offset the amount
of the kickback against any monies owed by the United
States under the prime contract and/or (ii) direct that the
Prime Contractor withhold from sums owed a subcon-
tractor under the prime contract the amount of the kick-
back. The Contracting Officer may order that monies
withheld under subdivision (c)(4)(ii) of this clause be
paid over to the Government unless the Government has
already offset those monies under subdivision (c)(4)(i)
of this clause. In either case, the Prime Contractor shall
notify the Contracting Officer when the monies are
withheld.

(5) The Contractor agrees to incorporate the sub-
stance of this clause, including subparagraph (c)(5) but
excepting subparagraph (c)(1), in all subcontracts under
this contract which exceed $100,000.

(End of clause)

52.203-8 Requirement for Certificate of Procurement

Integrity.

As prescribed in 3.104-10(a), insert the following provi-
sion:

REQUIREMENT FOR CERTIFICATE OF

PROCUREMENT INTEGRITY (SEPT 1995)

(a) Definitions. The definitions at FAR 3.104-4 are
hereby incorporated in this provision.

(b) Certifications. As required in paragraph (c) of this
provision, the officer or employee responsible for this offer
shall execute the following certification. The certification
in paragraph (b)(2) of this provision is not required for a
procurement of commercial items.

CERTIFICATE OF PROCUREMENT INTEGRITY

(1) 1, [Name of certifier], am the officer or employee
responsible for the preparation of this offer and hereby
certify that, to the best of my knowledge and belief,
with the exception of any information described in this
certificate, | have no information concerning a violation
or possible violation of subsection 27(a), (b), (d), or (f)
of the Office of Federal Procurement Policy Act, as
amended* (41 U.S.C. 423), (hereinafter referred to as
“the Act”), as implemented in the FAR, occurring dur-
ing the conduct of this procurement (solicitation num-
ber).

(2) Asrequired by subsection 27(e)(1)(B) of the Act,
| further certify that, to the best of my knowledge and
belief, each officer, employee, agent, representative, and
consultant of [Name of Offeror] who has participated
personally and substantialy in the preparation or sub-
mission of this offer has certified that he or she is famil-
iar with, and will comply with, the requirements of sub-
section 27(a) of the Act, as implemented in the FAR,
and will report immediately to me any information con-
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cerning a violation or possible violation of subsections
27(a), (b), (d), or (f) of the Act, as implemented in the
FAR, pertaining to this procurement.

(3) Violations or possible violations: (Continue on
plain bond paper if necessary and label Certificate of
Procurement Integrity (Continuation Sheet), ENTER
NONE IF NONE EXIST)

(4) | agree that, if awarded a contract under this
solicitation, the certifications required by subsection
27(e)(1)(B) of the Act shall be maintained in accordance
with paragraph (f) of this provision.

[Sgnature of the officer or employee responsible for the
offer and date]
[ Typed name of the officer or employee responsible for the
offer]
*Subsections 27(a), (b), and (d) are effective on December
1, 1990. Subsection 27(f) is effective on June 1, 1991.
THIS CERTIFICATION CONCERNS A MATTER WITH-
IN THE JURISDICTION OF AN AGENCY OF THE
UNITED STATES AND THE MAKING OF A FALSE,
FICTITIOUS, OR FRAUDULENT CERTIFICATION
MAY RENDER THE MAKER SUBJECT TO PROSECU-
TION UNDER TITLE 18, UNITED STATES CODE,
SECTION 1001.
(End of certification)

(c)(1) For procurements using sealed bidding proce-
dures, the signed certifications shall be submitted by each
bidder with the bid submission except for procurements
using two-step sealed bidding procedure (see Subpart
14.5). For those procurements, the certifications shall be
submitted with submission of the step two sealed bids. A
certificate is not required for indefinite delivery contracts
(see Subpart 16.5) unless the total estimated value of all
orders eventually to be placed under the contract is expect-

ed to exceed $100,000.

(2) For contracts and contract modifications which
include options, a certificate is required when the aggre-
gate value of the contract or contract modification and
all options (see 3.104-4(€)) exceeds $100,000.

(3) Failure of a bidder to submit the signed certifi-
cate with its bid shall render the bid nonresponsive.

(d) Pursuant to FAR 3.104-9(d), the Offeror may be
requested to execute additional certifications at the request
of the Government. Failure of an Offeror to submit the
additional certifications shall cause its offer to be rejected.

(e) A certification containing a disclosure of aviolation
or possible violation will not necessarily result in the with-
holding of award under this solicitation. However, the
Government, after evaluation of the disclosure, may cancel
this procurement or take any other appropriate actions in
the interests of the Government, such as disqualification of
the Offeror.

(f) In making the certification in paragraph (2) of the
certificate, the officer or employee of the competing con-
tractor responsible for the offer may rely upon a one-time
certification from each individual required to submit a
certification to the competing contractor, supplemented by
periodic training. These certifications shall be obtained at
the earliest possible date after an individual required to cer-
tify begins employment or association with the contractor.
If a contractor decides to rely on a certification executed
prior to the suspension of section 27 (i.e., prior to
December 1, 1989), the Contractor shall ensure that an
individual who has so certified is notified that section 27
has been reinstated. These certifications shall be main-
tained by the Contractor for 6 years from the date a certify-
ing employee's employment with the company ends or, for
an agent, representative, or consultant, 6 years from the
date such individual ceases to act on behalf of the
Contractor.

(g) Certifications under paragraphs (b) and (d) of this
provision are material representations of fact upon which

(The next pageis52-9.)
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reliance will be placed in awarding a contract.
(End of provision)

Alternate | (SEP 1990). Procurements using other than
sealed bidding procedures:

(c) For procurements, including contract modifications,
in excess of $100,000 made using procedures other than
sealed bidding, the signed certifications shall be submitted
by the successful Offeror to the Contracting Officer within
the time period specified by the Contracting Officer when
reguesting the certificates except as provided in subpara
graphs (c)(1) through (c)(5) of this clause. In no event
shall the certificate be submitted subsequent to award of a
contract or execution of a contract modification:

(1) For letter contracts, other unpriced contracts,
or unpriced contract modifications, whether or not the
unpriced contract or modification contains a maxi-
mum or not to exceed price, the signed certifications
shall be submitted prior to the award of the letter con-
tract, unpriced contract, or unpriced contract modifi-
cation, and prior to the definitization of the letter con-
tract or the establishment of the price of the unpriced
contract or unpriced contract modification. The sec-
ond certification shall apply only to the period
between award of the letter contract and execution of
the document definitizing the letter contract, or award
of the unpriced contract or unpriced contract modifi-
cation and execution of the document establishing the
definitive price of such unpriced contract or unpriced
contract modification.

(2) For basic ordering agreements, prior to the exe-
cution of a priced order; prior to the execution of an
unpriced order, whether or not the unpriced order con-
tains a maximum or not to exceed price; and, prior to
establishing the price of an unpriced order. The second
certificate to be submitted for unpriced orders shall
apply only to the period between award of the unpriced
order and execution of the document establishing the
definitive price for such order.

(3) A certificate is not required for indefinite deliv-
ery contracts (see Subpart 16.5) unless the total estimat-
ed value of all orders eventually to be placed under the
contract is expected to exceed $100,000.

(4) For contracts and contract modifications which
include options, a certificate is required when the aggre-
gate value of the contract or contract modification and
all options (see 3.104-4(€)) exceeds $100,000.

(5) For purposes of contracts entered into under sec-
tion 8(a) of the SBA, the business entity with whom the
SBA contracts, and not the SBA, shall be required to
comply with the certification requirements of subsection
27(e). The SBA shall obtain the signed certificate from
the business entity and forward the certificate to the
Contracting Officer prior to the award of a contract to
the SBA.

(6) Failure of an Offeror to submit the signed certifi-

cate within the time prescribed by the Contracting
Officer shall cause the offer to be rejected.

52.203-9 Requirement for Certificate of Procurement

I ntegrity—M odification.

As prescribed in 3.104-10(b), insert the following
clause:

REQUIREMENT FOR CERTIFICATE OF PROCURE-
MENT INTEGRITY—MODIFICATION (SEPT 1995)

(a) Definitions. The definitions set forth in FAR 3.104-
4 are hereby incorporated in this clause.

(b) The Contractor agrees that it will execute the certifi-
cation set forth in paragraph (c) of this clause when
requested by the Contracting Officer in connection with the
execution of any modification of this contract.

(c) Certification. As required in paragraph (b) of this
clause, the officer or employee responsible for the modifi-
cation proposal shall execute the following certification.
The certification in paragraph (c)(2) of this clause is not
required for a modification which procures commercial
items.

CERTIFICATE OF PROCUREMENT INTEGRITY—
MODIFICATION (NOV 1990)

(1) I, [Name of certifier] am the officer or employee
responsible for the preparation of this modification pro-
posal and hereby certify that, to the best of my knowl-
edge and belief, with the exception of any information
described in this certification, | have no information
concerning a violation or possible violation of subsec-
tion 27(a), (b), (d), or (f) of the Office of Federal
Procurement Policy Act, as amended* (41 U.S.C. 423),
(hereinafter referred to as “the Act”), as implemented in
the FAR, occurring during the conduct of this procure-
ment (contract and modification number).

(2) Asrequired by subsection 27(e)(1)(B) of the Act,
| further certify that to the best of my knowledge and
belief, each officer, employee, agent, representative, and
consultant of [Name of Offeror] who has participated
personally and substantialy in the preparation or sub-
mission of this proposal has certified that he or she is
familiar with, and will comply with, the requirements of
subsection 27(a) of the Act, asimplemented in the FAR,
and will report immediately to me any information con-
cerning a violation or possible violation of subsections
27(a), (b), (d), or (f) of the Act, as implemented in the
FAR, pertaining to this procurement.

(3) Violations or possible violations: (Continue on
plain bond paper if necessary and label Certificate of
Procurement Integrity—Modification (Continuation
Sheet), ENTER“ NONE” |F NONE EXISTS)

[Sgnature of the officer or employee responsible for the
modification proposal and date]
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[ Typed name of the officer or employee responsible for the
modification proposal]
*Subsections 27(a), (b), and (d) are effective on December
1, 1990. Subsection 27(f) is effective on June 1, 1991.
THIS CERTIFICATION CONCERNS A MATTER WITH-
IN THE JURISDICTION OF AN AGENCY OF THE
UNITED STATES AND THE MAKING OF A FALSE,
FICTITIOUS, OR FRAUDULENT CERTIFICATION
MAY RENDER THE MAKER SUBJECT TO PROSECU-
TION UNDER TITLE 18, UNITED STATES CODE,
SECTION 1001.

(End of certification)

(d) In making the certification in paragraph (2) of the
certificate, the officer or employee of the competing
Contractor responsible for the offer or bid, may rely upon a
one-time certification from each individual required to sub-
mit a certification to the competing Contractor, supple-
mented by periodic training. These certifications shall be
obtained at the earliest possible date after an individual
required to certify begins employment or association with
the contractor. If a contractor decides to rely on a certifica
tion executed prior to the suspension of section 27 (i.e.,
prior to December 1, 1989), the Contractor shall ensure
that an individual who has so certified is notified that sec-
tion 27 has been reinstated. These certifications shall be
maintained by the Contractor for a period of 6 years from
the date a certifying employee's employment with the com-
pany ends or, for an agency, representative, or consultant, 6
years from the date such individual ceases to act on behalf
of the contractor.

(e) The certification required by paragraph (c) of this
clause is a material representation of fact upon which
reliance will be placed in executing this modification.

(End of clause)

52.203-10 Price or Fee Adjustment for Illegal or

Improper Activity.

As prescribed in 3.104-10(c), insert the following
clause:

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR

IMPROPER ACTIVITY (SEPT 1990)

(@) The Government, at its election, may reduce the
price of afixed-price type contract or contract modification
and the total cost and fee under a cost-type contract or
contract modification by the amount of profit or fee deter-
mined as set forth in paragraph (b) of this clause if the head
of the contracting activity or his or her designee determines
that there was a violation of subsection 27(a) of the Office
of Federal Procurement Policy Act, as amended (41 U.S.C.
423), as implemented in the FAR. In the case of a contract
modification, the fee subject to reduction is the fee speci-
fied in the particular contract modification at the time of
execution, except as provided in subparagraph (b)(5) of
this clause.
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(b) The price or fee reduction referred to in paragraph
(a) of this clause shall be—

(1) For cost-plus-fixed-fee contracts, the amount of
the fee specified in the contract at the time of award;

(2) For cost-plus-incentive-fee contracts, the target
fee specified in the contract at the time of award,
notwithstanding any minimum fee or “fee floor” speci-
fied in the contract;

(3) For cost-plus-award-fee contracts—

(i) The base fee established in the contract at the
time of contract award;

(if) If no base fee is specified in the contract, 30
percent of the amount of each award fee otherwise
payable to the Contractor for each award fee evalua-
tion period or at each award fee determination point.
(4) For fixed-price-incentive contracts, the

Government may—

(i) Reduce the contract target price and contract
target profit both by an amount equal to the initial
target profit specified in the contract at the time of
contract award; or

(i) 1f animmediate adjustment to the contract tar-
get price and contract target profit would have a sig-
nificant adverse impact on the incentive price revi-
sion relationship under the contract, or adversely
affect the contract financing provisions, the
Contracting Officer may defer such adjustment until
establishment of the total final price of the contract.
The total fina price established in accordance with
the incentive price revision provisions of the contract
shall be reduced by an amount equal to theinitial tar-
get profit specified in the contract at the time of con-
tract award and such reduced price shall be the total
final contract price.

(5) For firm-fixed-price contracts or contract modifi-
cations, by 10 percent of the initial contract price; 10
percent of the contract modification price; or a profit
amount determined by the Contracting Officer from
records or documents in existence prior to the date of
the contract award or modification.

(c) The Government may, at its election, reduce a prime
contractor's price or fee in accordance with the procedures
of paragraph (b) of this clause for violations of the Act by
its subcontractors by an amount not to exceed the amount
of profit or fee reflected in the subcontract at the time the
subcontract was first definitively priced.

(d) Inaddition to the remedies in paragraphs (a) and (c)
of this clause, the Government may terminate this contract
for default. The rights and remedies of the Government
specified herein are not exclusive, and are in addition to
any other rights and remedies provided by law or under this
contract.

(End of clause)
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52.203-11 Certification and Disclosure Regarding
Paymentsto Influence Certain Federal Transactions.
As prescribed in 3.808, insert the following provision:

CERTIFICATION AND DISCLOSURE REGARDING

PAYMENTS TO INFLUENCE CERTAIN FEDERAL

TRANSACTIONS (APR 1991)

(@) The definitions and prohibitions contained in the
clause, at FAR 52.203-12, Limitation on Payments to
Influence Certain Federal Transactions, included in this
solicitation, are hereby incorporated by reference in para-
graph (b) of this certification.

(b) The offeror, by signing its offer, hereby certifies
to the best of his or her knowledge and belief that on or
after December 23, 1989,—

(1) No Federal appropriated funds have been paid or
will be paid to any person for influencing or attempting
to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress on
his or her behalf in connection with the awarding of any
Federal contract, the making of any Federa grant, the
making of any Federal loan, the entering into of any
cooperative agreement, and the extension, continuation,
renewal, amendment or modification of any Federal
contract, grant, loan, or cooperative agreement;

(2) If any funds other than Federal appropriated
funds (including profit or fee received under a covered
Federal transaction) have been paid, or will be paid, to
any person for influencing or attempting to influence an
officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an
employee of a Member of Congress on his or her behalf
in connection with this solicitation, the offeror shall
complete and submit, with its offer, OMB standard form
LLL, Disclosure of Lobbying Activities, to the
Contracting Officer; and

(3) He or she will include the language of this certi-
fication in all subcontract awards at any tier and require
that all recipients of subcontract awards in excess of
$100,000 shall certify and disclose accordingly.

(c) Submission of this certification and disclosure is a
prerequisite for making or entering into this contract
imposed by section 1352, title 31, United States Code.
Any person who makes an expenditure prohibited under
this provision or who fails to file or amend the disclosure
form to be filed or amended by this provision, shall be sub-
ject to a civil penalty of not less than $10,000, and not
more than $100,000, for each such failure.

(End of provision)

52.203-12 Limitation on Paymentsto Influence Certain
Federal Transactions.
As prescribed in 3.808, insert the following clause:
LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (JAN 1990)

(a) Definitions.

“Agency,” as used in this clause, means executive agen-
cy asdefined in 2.101.

“Covered Federal action,” as used in this clause, means
any of the following Federal actions:

(8 The awarding of any Federal contract.

(b) The making of any Federal grant.

(c) The making of any Federal |oan.

(d) Theentering into of any cooperative agreement.

(e) The extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or
cooperative agreement.

“Indian tribe” and “tribal organization,” as used in this
clause, have the meaning provided in section 4 of the
Indian Self-Determination and Education Assistance Act
(25 U.S.C. 450B) and include Alaskan Natives.

“Influencing or attempting to influence,” as used in this
clause, means making, with the intent to influence, any
communication to or appearance before an officer or
employee of any agency, a Member of Congress, an officer
or employee of Congress, or an employee of a Member of
Congress in connection with any covered Federal action.

“Local government,” as used in this clause, means a unit
of government in a State and, if chartered, established, or
otherwise recognized by a State for the performance of a
governmental duty, including a local public authority, a
specia district, an intrastate district, a council of govern-
ments, a Sponsor group representative organization, and
any other instrumentality of alocal government.

“Officer or employee of an agency,” as used in this
clause, includes the following individuals who are
employed by an agency:

(& Anindividual who is appointed to a position in the
Government under title 5, United States Code, including a
position under atemporary appointment.

(b) A member of the uniformed services, as defined in
subsection 101(3), title 37, United States Code.

(c) A specia Government employee, as defined in sec-
tion 202, title 18, United States Code.

(d) Anindividual who isamember of a Federal adviso-
ry committee, as defined by the Federal Advisory
Committee Act, title 5, United States Code, appendix 2.

“Person,” as used in this clause, means an individual,
corporation, company, association, authority, firm, partner-
ship, society, State, and local government, regardless of
whether such entity is operated for profit, or not for profit.
This term excludes an Indian tribe, tribal organization, or
any other Indian organization with respect to expenditures
specifically permitted by other Federal law.

“Reasonable compensation,” as used in this clause,
means, with respect to a regularly employed officer or
employee of any person, compensation that is consistent
with the normal compensation for such officer or employee
for work that is not furnished to, not funded by, or not fur-
nished in cooperation with the Federal Government.
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“Reasonable payment,” as used in this clause, means,
with respect to professional and other technical services, a
payment in an amount that is consistent with the amount
normally paid for such servicesin the private sector.

“Recipient,” as used in this clause, includes the
Contractor and all subcontractors. This term excludes an
Indian tribe, tribal organization, or any other Indian organi-
zation with respect to expenditures specifically permitted
by other Federal law.

“Regularly employed,” as used in this clause, means,
with respect to an officer or employee of a person request-
ing or receiving a Federa contract, an officer or employee
who is employed by such person for at least 130 working
days within 1 year immediately preceding the date of the
submission that initiates agency consideration of such per-
son for receipt of such contract. An officer or employee
who is employed by such person for less than 130 working
days within 1 year immediately preceding the date of the
submission that initiates agency consideration of such per-
son shall be considered to be regularly employed as soon as
he or she is employed by such person for 130 working
days.

“State,” as used in this clause, means a State of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, a territory or possession of
the United States, an agency or instrumentality of a State,
and multi-State, regional, or interstate entity having gov-
ernmental duties and powers.

(b) Prohibitions.

(1) Section 1352 of title 31, United States Code,
among other things, prohibits a recipient of a Federal
contract, grant, loan, or cooperative agreement from
using appropriated funds to pay any person for influ-
encing or attempting to influence an officer or
employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a
Member of Congress in connection with any of the
following covered Federal actions: the awarding of
any Federal contract; the making of any Federal grant;
the making of any Federal loan; the entering into of
any cooperative agreement; or the modification of any
Federal contract, grant, loan, or cooperative agree-
ment.

(2) The Act aso requires Contractors to furnish adis-
closure if any funds other than Federal appropriated
funds (including profit or fee received under a covered
Federal transaction) have been paid, or will be paid, to
any person for influencing or attempting to influence an
officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with
a Federal contract, grant, loan, or cooperative agree-
ment.

(3) The prohibitions of the Act do not apply under
the following conditions:

52-12 (FAC 90-4)

(i) Agency and legislative liaison by own
employees.

(A) The prohibition on the use of appropriated
funds, in subparagraph (b)(1) of this clause, does
not apply in the case of a payment of reasonable
compensation made to an officer or employee of a
person requesting or receiving a covered Federa
action if the payment is for agency and legidative
liaison activities not directly related to a covered
Federal action.

(B) For purposes of subdivision (b)(3)(i)(A) of
this clause, providing any information specifically
requested by an agency or Congress is permitted
at any time.

(C) The following agency and legidlative liai-
son activities are permitted at any time where they
are not related to a specific solicitation for any
covered Federal action:

(1) Discussing with an agency the qualities
and characteristics (including individual
demonstrations) of the person’s products or
services, conditions or terms of sale, and ser-
vice capabilities.

(2) Technical discussions and other activi-
ties regarding the application or adaptation of
the person’s products or services for an agen-
cy's use.

(D) The following agency and legidative liai-
son activities are permitted where they are prior to
formal solicitation of any covered Federal
action—

(1) Providing any information not specifi-
cally requested but necessary for an agency to
make an informed decision about initiation of a
covered Federal action;

(2) Technical discussions regarding the
preparation of an unsolicited proposal prior to
its official submission; and

(3) Capability presentations by persons
seeking awards from an agency pursuant to the
provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent
amendments.

(E) Only those services expressly authorized
by subdivision (b)(3)(i)(A) of this clause are per-
mitted under this clause.

(if) Professional and technical services.

(A) The prohibition on the use of appropriated
funds, in subparagraph (b)(1) of this clause, does
not apply in the case of —

(1) A payment of reasonable compensation
made to an officer or employee of a person
requesting or receiving a covered Federal
action or an extension, continuation, renewal,
amendment, or modification of a covered
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Federal action, if payment isfor professiona or
technical services rendered directly in the
preparation, submission, or negotiation of any
bid, proposal, or application for that Federal
action or for meeting requirements imposed by
or pursuant to law as a condition for receiving
that Federal action.

(2) Any reasonable payment to a person,
other than an officer or employee of a person
requesting or receiving a covered Federal
action or an extension, continuation, renewal,
amendment, or modification of a covered
Federal action if the payment is for profession-
al or technical services rendered directly in the
preparation, submission, or negotiation of any
bid, proposal, or application for that Federal
action or for meeting requirements imposed by
or pursuant to law as a condition for receiving
that Federal action. Persons other than officers
or employees of a person requesting or receiv-
ing a covered Federal action include consul-
tants and trade associations.

(B) For purposes of subdivision (b)(3)(ii)(A)
of this clause, “professional and technical ser-
vices” shall be limited to advice and analysis
directly applying any professional or technical
discipline. For example, drafting of alegal doc-
ument accompanying a bid or proposal by a
lawyer is allowable. Similarly, technical advice
provided by an engineer on the performance or
operational capability of a piece of equipment
rendered directly in the negotiation of a contract
is allowable. However, communications with
the intent to influence made by a professional
(such as a licensed lawyer) or atechnical person
(such as alicensed accountant) are not allowable
under this section unless they provide advice
and analysis directly applying their professional
or technical expertise and unless the advice or
analysis is rendered directly and solely in the
preparation, submission or negotiation of a cov-
ered Federal action. Thus, for example, commu-
nications with the intent to influence made by a
lawyer that do not provide legal advice or analy-
sisdirectly and solely related to the legal aspects
of his or her client's proposal, but generally
advocate one proposal over another are not
allowable under this section because the lawyer
is not providing professional legal services.
Similarly, communications with the intent to
influence made by an engineer providing an
engineering analysis prior to the preparation or
submission of a bid or proposal are not allow-
able under this section since the engineer is pro-
viding technical services but not directly in the

preparation, submission or negotiation of a cov-

ered Federal action.

(C) Requirements imposed by or pursuant to
law as a condition for receiving a covered Federal
award include those required by law or regulation
and any other requirements in the actual award
documents.

(D) Only those services expressly authorized
by subdivisions (b)(3)(ii)(A)(1) and (2) of this
clause are permitted under this clause.

(E) The reporting requirements of FAR
3.803(a) shall not apply with respect to payments
of reasonable compensation made to regularly
employed officers or employees of a person.

(c) Disclosure.

(1) The Contractor who requests or receives from an
agency a Federal contract shal file with that agency a
disclosure form, OMB standard form LLL, Disclosure
of Lobbying Activities, if such person has made or has
agreed to make any payment using nonappropriated
funds (to include profits from any covered Federal
action), which would be prohibited under subparagraph
(b)(2) of thisclause, if paid for with appropriated funds.

(2) The Contractor shall file a disclosure form at the
end of each calendar quarter in which there occurs any
event that materially affects the accuracy of the informa-
tion contained in any disclosure form previously filed
by such person under subparagraph (c)(1) of this clause.
An event that materially affects the accuracy of the
information reported includes—

(i) A cumulative increase of $25,000 or more in
the amount paid or expected to be paid for influenc-
ing or attempting to influence a covered Federal
action; or

(ii) A change in the person(s) or individual(s)
influencing or attempting to influence a covered
Federal action; or

(iii) A change in the officer(s), employee(s), or
Member(s) contacted to influence or attempt to influ-
ence acovered Federal action.

(3) The Contractor shall require the submittal of a
certification, and if required, a disclosure form by any
person who requests or receives any subcontract exceed-
ing $100,000 under the Federal contract.

(4) All subcontractor disclosure forms (but not certi-
fications) shall be forwarded from tier to tier until
received by the prime Contractor. The prime Contractor
shall submit all disclosures to the Contracting Officer at
the end of the calendar quarter in which the disclosure
form is submitted by the subcontractor. Each subcon-
tractor certification shall be retained in the subcontract
file of the awarding Contractor.

(d) Agreement. The Contractor agrees not to make any

payment prohibited by this clause.

(e) Penalties.
(FAC 90-2) 52-13
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(1) Any person who makes an expenditure prohibit-
ed under paragraph (a) of this clause or who fails to file
or amend the disclosure form to be filed or amended by
paragraph (b) of this clause shall be subject to civil
penalties as provided for by 31 U.S.C. 1352. An impo-
sition of a civil penalty does not prevent the
Government from seeking any other remedy that may be
applicable.

(2) Contractors may rely without liability on the rep-
resentation made by their subcontractors in the certifica
tion and disclosure form.

(f) Cost allowability. Nothing in this clause makes
allowable or reasonable any costs which would otherwise
be unalowable or unreasonable. Conversely, costs made
specifically unallowable by the requirements in this clause
will not be made allowable under any other provision.

(End of clause)

52.203-13 Procurement Integrity—Service

Contracting.

As prescribed in 3.104-10(d), insert the following
clause:

PROCUREMENT INTEGRITY—SERVICE
CONTRACTING (SEP 1990)

() Definitions. The definitions in FAR 3.104-4 are
hereby incorporated in this clause.

(b) The Contractor shall establish a procurement ethics
training program for its employees serving as procurement
officials. The program shall, as a minimum—

(1) Provide for the distribution of written explana-
tions of the provisions of section 27 of the Office of
Federal Procurement Policy Act, as amended (41 U.S.C.
423), as implemented in the FAR to such employees,
and

(2) Reguire each such employee, as a condition of
serving as a procurement official, to certify to the
Contracting Officer that he or she is familiar with the
provisions of the Act, as implemented in the FAR, and
will not engage in any conduct prohibited by subsec-
tions 27(a), (b), (d), or (f) of the Act, as implemented in
the FAR, and will report immediately to the Contracting
Officer any information concerning a violation or possi-
ble violation of the prohibitions.

(c) Pursuant to FAR 3.104-9(d), a Contractor employee
who is serving as a procurement official may be requested
to execute additional certifications.

(d) If a Contractor employee serving as a procurement
official ceases performance of these duties during the con-
duct of such procurement expected to result in a contract or
contract modification in excess of $100,000, such employee
shall certify to the Contracting Officer that he or she under-
stands the continuing obligation, during the conduct of the
agency procurement, not to disclose proprietary or source
selection information related to such agency procurement.

(End of clause)

52-14 (FAC 90-2)

52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:
APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of
[identify title of designated agency official here] and shall
not be binding until so approved.

(End of clause)

52.204-2 Security Requirements.

As prescribed in 4.404(a), insert the following clause in
solicitations and contracts when the contract may require
access to classified information, unless the conditions spec-
ified in 4.404(d) apply:

SECURITY REQUIREMENTS (APR 1984)

(a) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with (1) the Security
Agreement (DD Form 441), including the Department of
Defense Industrial Security Manual for Safeguarding
Classified Information (DOD 5220.22-M), and (2) any
revisions to that manual, notice of which has been fur-
nished to the Contractor.

(c) If, subsequent to the date of this contract, the securi-
ty classification or security requirements under this con-
tract are changed by the Government and if the changes
cause an increase or decrease in security costs or otherwise
affect any other term or condition of this contract, the con-
tract shall be subject to an equitable adjustment as if the
changes were directed under the Changes clause of this
contract.

(d) The Contractor agrees to insert terms that conform
substantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of this contract, in all subcontracts under this con-
tract that involve accessto classified information.

(End of clause)
(R7-104.12 1971 APR)
(R 7-204.12 1971 APR)
(R 7-702.29 1973 APR)
(R 7-704.22 1976 JUL)

(R 7-902.3 1976 JUL)

Alternate | (APR 1984). If a cost contract for research
and development with an educational institution is contem-
plated, add the following paragraphs (e), (f), and (g) to the
basic clause:

(e) If a change in security requirements, as provided in
paragraphs (b) and (c), results (1) in a change in the securi-
ty classification of this contract or any of its elements from
an unclassified status or a lower classification to a higher
classification, or (2) in more restrictive area controls than
previously required, the Contractor shall exert every rea-
sonable effort compatible with the Contractor’s established
policies to continue the performance of work under the
contract in compliance with the change in security classifi-
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cation or requirements. If, despite reasonable efforts, the
Contractor determines that the continuation of work under this
contract is not practicable because of the changein

security classification or requirements, the Contractor shall
notify the Contracting Officer in writing. Until resolution

of the problem is made by the Contracting Officer, the
Contractor shall continue safeguarding al classified materia as
required by this contract.

(f) After receiving the written notification, the Contracting
Officer shall explore the circumstances surrounding the pro-
posed change in security classification or requirements, and
shall endeavor to work out a mutually satisfactory method
whereby the Contractor can continue performance of the work
under this contract.

(g) If, 15 days after receipt by the Contracting Officer of the
notification of the Contractor’s stated inability to proceed, (1)
the application to this contract of the changein
security classification or requirements has not been withdrawn,
or (2) a mutualy satisfactory method for continuing perfor-
mance of work under this contract has not been agreed upon, the
Contractor may request the Contracting Officer to terminate the
contract in whole or in part. The Contracting Officer shall termi-
nate the contract in whole or in part, as may be appropriate, and
the termination shall be deemed atermination under the terms of
the Termination for the Convenience of the Government clause.

Alternate 1l (APR 1984). If employee identification is
required for security or other reasons in a construction contract
or architect-engineer contract, add the following paragraph (€)
to the basic clause:

(e) The Contractor shdl be responsible for furnishing to each
employee and for requiring each employee engaged on the work
to digplay such identification as may be approved and directed by
the Contracting Officer. All prescribed identification shall imme-
diately be delivered to the Contracting Officer, for cancellaion
upon the release of any employee. When required by the
Contracting Officer, the Contractor shall obtain and submit finger-
prints of al persons employed or to be employed on the project.

52.204-3 Taxpayer |dentification.
Asprescribed in 4.904, insert the following provision:
TAXPAYER IDENTIFICATION (MAR 1994)

(8 Definitions.

“Common parent,” as used in this solicitation provision,
means that corporate entity that owns or controls an affiliated
group of corporations that filesits Federa income tax returns on
aconsolidated basis, and of which the offeror isamember.

“Corporate status,” as used in this solicitation provision,
means a designation as to whether the offeror is a corporate enti-
ty, an unincorporated entity (e.g., sole proprietorship or partner-
ship), or a corporation providing medical and hedth care ser-
Vices.

“Taxpayer ldentification Number (TIN),” as used in this
solicitation provision, means the number required by the IRS to
be used by the offeror in reporting income tax and other returns.

(b) All offerors are required to submit the information

required in paragraphs (c) through (€) of this solicitation
provision in order to comply with reporting requirements of 26
U.S.C. 6041, 6041A, and 6050M and implementing regulations
issued by the Internd Revenue Service (IRS). If the resulting
contract is subject to the reporting requirements described in
FAR 4.903, the failure or refusal by the offeror to furnish the
information may result in a 31 percent reduction of payments
otherwise due under the contract.

(c) Taxpayer Identification Number (TIN).

CITIN: .

(1 TIN has been applied for.

(1 TIN isnot required because:

[1 Offeror isanonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of atrade or businessin
the U.S. and does not have an office or place of business or a
fiscal paying agentinthe U.S;;

[J Offeror is an agency or instrumentality of a foreign
government;

[J Offeror is an agency or instrumentality of a Federal,
sate, or local government;

[ Other. State basis.

(d) Corporate Satus.

[J Corporation providing medical and health care services, or
engaged in the billing and collecting of payments for such ser-
vices,

[J Other corporate entity;

[J Not acorporate entity:

[J Sole proprietorship

[J Partnership

[ Hospital or extended care facility described in
26 CFR 501(c)(3) that is exempt from taxation under 26 CFR
501(a).

(e) Common Pearent.

[ Offeror is not owned or controlled by acommon parent as
defined in paragraph () of this clause.

[J Name and TIN of common parent:

Name

TIN

(End of provision)

52.204-4 Printing/Copying Double-Sided on Recycled

Paper.

Asprescribed in 4.304, insert the following clause:
PRINTING/COPYING DOUBLE-SIDED ON
RECYCLED PAPER (MAY 1995)

(8 Inaccordance with Executive Order 12873, dated
October 20, 1993, the Offeror/Contractor is encouraged to sub-
mit paper documents, such as offers, letters, or reports, that are
printed/copied double-sided on recycled paper that has at least
20% postconsumer material.

(b) The 20% standard applies to high-speed copier paper,
offset paper, forms bond, computer printout paper, and carbon-
less paper. A higher standard of 50% recovered materia, with
20% postconsumer material, applies to other uncoated printing

(FAC 90-32) 52-15
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and writing papers such as writing and office paper, book paper,
cotton fiber paper, and cover stock. An aternative standard for
either of the standards specified in this clause is 50% recovered
material content of certain industrial by-products.

(End of clause)

52.204-5 Women-Owned Business.
As prescribed in 4.603, insert the following provision:
WOMEN-OWNED BUSINESS (OCT 1995)

(8) Representation. The offeror representsthat it [ is, [ is
not awomen-owned business concern.

(b) Definition. "Women-owned business concern,” as used
in this provision, means a concern which is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51 percent of the stock of which is
owned by one or more women; and whose management and
daily business operations are controlled by one or more women.

(End of provision)

52206 [Reserved]

52.207-1 Notice of Cost Comparison (Sealed-Bid).

Asprescribed in 7.305(a), insert the following provision:

NOTICE OF COST COMPARISON
(SEALED-BID) (FEB 1993)

(8 Thissolicitation is part of a Government cost comparison
to determine whether accomplishing the specified work under
contract or by Government performanceis more economical. If
Government performance is determined to be more economical,
this solicitation will be canceled and no contract will be award-
ed.

(b) The Government’s cost estimate for performance by the
Government will be based on the work statement in this soliciter
tion and will be submitted by designated agency personnel to
the Contracting Officer in a sedled envelope not later than the
time set for bid opening. At the public bid opening, the
Contracting Officer will open the bids and the envel ope contain-
ing the cost estimate for Government performance and
announce the result. This announcement will
be based on an initia comparison of the cost of Government
performance with the cost of contract performance, as indicated
on the cost comparison form.

(c) The abstract of bids, completed cost comparison form,
and detailed data supporting the cost estimate for Government
performance will be made available to interested parties for
review for a period of [insert a number from
15 to 30, depending on the complexity of the matter (see
7.306(a)(1)(iv))] working days, beginning with the date the doc-
uments are available to interested parties. The Government will
not make a final determination either for contract or
Government performance during this period. During this peri-
od, directly affected parties may file with the Contracting
Officer written requests, based on specific objections, for
adminigtrative review of the cost comparison result under the
agency appeals procedures. The appeals procedure shall be

52-16

used only to resolve questions concerning the calculation of the
cost comparison and will not apply to decisions regarding selec-
tion of one bidder in preference to another. Agency determina-
tions under the appedl s procedure shall befinal.

(d) After evaluation of bids and resolution of any requests
under the appeals procedure, the Contracting Officer will either
award a contract or cancel this solicitation. The completed cost
comparison analysiswill be made available to interested parties.

(e) A cogt edtimate for Government performance is consid-
ered a bid for purposes of this solicitation’s Late Modifications
of Bids or Withdrawal of Bids provision, and alate modification
that displaces an otherwise low cost estimate for Government
performance shall not be considered.

(End of provision)

52.207-2 Notice of Cost Comparison (Negotiated).

Asprescribed in 7.305(b), insert the following provision:

NOTICE OF COST COMPARISON
(NEGOTIATED) (FEB 1993)

(a) Thissalicitation is part of a Government cost comparison
to determine whether accomplishing the specified
work under contract or by Government performance is more
economical. If Government performance is determined to be
more economical, this solicitation will be canceled and no con-
tract will be awarded.

(b) The Government’s cost estimate for performance by the
Government will be based on the work statement in this solicita
tion and will be submitted by designated agency personnd to
the Contracting Officer in a sealed envelope not later than the
time set for receipt of initia proposals.

(c) After completion of proposal evaluation, negotiation, and
selection of the most advantageous proposal, the Contracting
Officer, in the presence of the preparer of the cost estimate for
Government performance, will open the sealed cost estimate
envelope. These officials will make a cost comparison before
public announcement. Depending on whether the cost compari-
son result favors performance under contract or Government
performance, the procedure in either subparagraph (1) or (2) fol-
lowing applies:

(2) If the result of the cost comparison favors perfor-
mance under contract and administrative approval is
obtained, the Contracting Officer will award a contract and
publicly reveal the completed cost comparison form showing
the cost estimate for Government performance, its detailed
supporting data, and the Contractor’s name. However, this
award is conditioned on the offer remain-ing the more eco-
nomical aternative after (i) completion of a public review
period of [insert a numeral from 15 to 30, depend-
ing upon the complexity of the matter (see 7.306(b)(3))]
working days beginning with the date this information is
available to interested parties and (ii) resolution of any
requests for review under the agency appeal s procedure (see
paragraph (d) of this section). The Government assumes no
liability for costsincurred during the periods specified in (i)
and (ii). The Contracting Officer will then either notify
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theContractor in writing that it may proceed with perfor-

mance of the contract or will cancel the contract at no

cost to the Government.

(2) If the result of the cost comparison favors
Government performance, the Contracting Officer will
publicly disclose this result, the completed cost compar-
ison form and its detailed supporting data, and the price
of the offer most advantageous to the Government.
After (i) completion of apublic review period of . . .. ..
. ... [insert a numeral from 15 to 30, depending upon
the complexity of the matter (see 7.306(b)(3))] working
days beginning with the date this information is avail-
able to interested parties and (ii) resolution of any
requests for review under the agency appeals procedure
(see paragraph (d) of this section), the Contracting
Officer will either cancel this solicitation or award a
contract, as appropriate.

(d) During the public review period, directly
affectedparties may file with the Contracting Officer writ-
ten requests, based on specific objections, for administra-
tive review of the cost comparison result under the agency
appeals procedure. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to questions concerning
award to one offeror in preference to another. Agency
determinations under the appeal s procedure shall be final.

(e) A cost estimate for Government performance is con-
sidered a proposal for purposes of this solicitation’s Late
Submissions, Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modification that dis-
places an otherwise low cost estimate for Government per-
formance shall not be considered.

(End of provision)

52.207-3 Right of First Refusal of Employment.

As prescribed in 7.305(c), insert the following clause:
RIGHT OF FIRST REFUSAL OF EMPLOYMENT
(NOV 1991)

(a) The Contractor shall give Government employees
who have been or will be adversely affected or separated as
aresult of award of this contract the right of first refusal for
employment openings under the contract in positions for
which they are qualified, if that employment is consistent
with post-Government employment conflict of interest
standards.

(b) Within 10 days after contract award, the Contracting
Officer will provide to the Contractor a list of all
Government employees who have been or will be adverse-
ly affected or separated as aresult of award of this contract.

(c) The Contractor shall report to the Contracting
Officer the names of individuals identified on the list who
are hired within 90 days after contract performance begins.
This report shall be forwarded within 120 days after con-
tract performance begins.

(End of clause)

52.207-4 Economic Purchase Quantity—Supplies.
Asprescribed in 7.203, insert the following provision:
ECONOMIC PURCHASE QUANTITY—SUPPLIES

(AUG 1987)

(a) Offerors are invited to state an opinion on whether
the quantity(ies) of supplies on which bids, proposals or
guotes are requested in this solicitation is (are) economical-
ly advantageous to the Government.

(b) Each offeror who believes that acquisitions in differ-
ent quantities would be more advantageous is invited to
recommend an economic purchase quantity. If different
guantities are recommended, a total and a unit price must
be quoted for applicable items. An economic purchase
guantity is that quantity at which a significant price break
occurs. If there are significant price breaks at different
guantity points, thisinformation is desired as well.

OFFEROR RECOMMENDATIONS

PRICE

QUOTATION

ITEM QUANTITY TOTAL

(c) The information requested in this provision is being
solicited to avoid acquisitions in disadvantageous quanti-
ties and to assist the Government in developing a data base
for future acquisitions of these items. However, the
Government reserves the right to amend or cancel the
solicitation and resolicit with respect to any individual item
in the event quotations received and the Government’s
requirements indicate that different quantities should be
acquired.

(End of provision)

52.207-5 Option to Purchase Equipment.

As prescribed in 7.404, insert a clause substantially the
same as the following:

OPTION TO PURCHASE EQUIPMENT (FEB 1995)

(8) The Government may purchase the equipment pro-
vided on a lease or rental basis under this contract. The
Contracting Officer may exercise this option only by pro-
viding a unilateral modification to the Contractor. The
effective date of the purchase will be specified in the uni-
lateral modification and may be any time during the period
of the contract, including any extensions thereto.

(b) Except for final payment and transfer of title to the
Government, the lease or rental portion of the contract
becomes complete and lease or rental charges shall be dis-
continued on the day immediately preceding the effective
date of purchase specified in the unilateral modification

(FAC 90-27) 52-16.1



52.207-5

FEDERAL ACQUISITION REGULATION (FAR)

required in paragraph (a) of this clause.

(c) The purchase conversion cost of the equipment shall
be computed as of the effective date specified in the unilat-
eral modification required in paragraph (a) of this clause,
on the basis of the purchase price set forth in the contract,
minus the total purchase option credits accumulated during
the period of lease or rental, calculated by the formula con-
tained elsewherein this contract.

52-16.2 (FAC 90-27)

(d) The accumulated purchase option credits available to
determine the purchase conversion cost will also include
any credits accrued during a period of lease or rental of the
equipment under any previous Government contract if the
equipment has been on continuous lease or rental. The
movement of equipment from one site to another site shall
be “continuous rental .”

(End of clause)
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2.208-1 Required Sources for Jewel Bearings and

Related Items.

As prescribed in 8.203-1(a), insert the following clause
in solicitations and contracts that may involve items (or
any subassembly, component, or part of such items) in the
Federal supply classes and groups listed in 8.203-1(b),
except as provided in 8.203-1(a)(1) through (3):

REQUIRED SOURCES FOR JEWEL BEARINGS
AND RELATED ITEMS (APR 1984)

(&) This clause applies only if supplies furnished under
this contract contain jewel bearings or related items.

(b) “Jewel bearing,” as used in this clause, means a
piece of synthetic corundum (sapphire or ruby) of any
shape, except a phonograph needle, that has one or more
polished surfaces to provide supporting surfaces or low-
friction contact areas for revolving, oscillating, or sliding
parts in an instrument, mechanism, subassembly, or part. A
jewel bearing may be unmounted or may be mounted into a
ring or bushing. Examples are watch holes—olive, watch
holes—straight, pallet stones, roller jewels (jewel pins),
endstones (caps), vee (cone) jewels, instrument rings, cups,
and double cups.

“Plant,” as used in this clause, means the Government-
owned, contractor-operated William Langer Plant, Rolla,
North Dakota 58367 (Phone: 701-477-3193).

“Price list,” as used in this clause, means the U.S.
Government Jewel Bearing Price List, published periodi-
cally by the General Services Administration for jewel
bearings produced by the Plant.

“Related item,” as used in this clause, means a piece of
synthetic corundum (sapphire or ruby), other than a jewel
bearing, that (1) is made from material produced by the
Verneuil flame fusion process, (2) has a geometric shape up
to a maximum of 1 inch in any dimension, (3) requires
extremely close tolerances and highly polished surfaces
identical to those involved in manufacturing jewel bearings,
and (4) is either mounted in a retaining or supporting struc-
ture or unmounted. Examples are window, nozzle, guide,
knife edge, knife edge plate, insulator domed pin, slotted
insulator, sphere, ring gauge, spacer, disc, valve seat, rod,
vee groove, D-shaped insulator, and notched plate.

(c) All jewel bearings and related items required for the
supplies to be furnished under this contract (or an equal
guantity of the same type, size, and tolerances) shall be
acquired from the following sources: jewel bearings from
the Plant, unless the Plant declines or rejects the order; and
related items from domestic manufacturers, including the
Plant, if the items can be obtained from those sources.
Sources other than the foregoing may be used if the forego-
ing sources decline or reject the order.

(1) Orders may be placed with the Plant for individu-
al contracts, for a combination of contracts, or for stock.

If the order is for an individual contract, the prime con-

tract number shall be placed on it.

(2) Orders, and any supplements to orders, for items
listed in the price list shall refer to the most recent price
list and its date.

(3) Requests for quotations for items not listed in the
price list should be accompanied by drawings and for-
warded to the Plant as soon as possible to ensure prompt
guotation or rejection of the order.

(d) At its option, the Plant may decline or reject all or
part of a Contractor’s or subcontractor’s order. If the order
is declined or rejected, the Contractor shall notify the con-
tract administration office cognizant of this contract
promptly in writing, enclosing a copy of the rejection
notice. Unless the declination or rejection has been caused
by current excessive and overdue Contractor indebtedness
to the Plant as determined by the Plant, the Contracting
Officer shall evaluate the impact and make an equitable
adjustment in the contract price, in the delivery schedule,
or in both, if one is warranted. This procedure shall also
apply to orders for related items rejected by any other
domestic manufacturer.

(e) The Contractor agrees to insert this clause, includ-
ing this paragraph (e), and the prime contract number in
every subcontract unless the Contractor has positive
knowledge that the subassembly, component, or part
being purchased does not contain jewel bearings or relat-
ed items.

(End of clause)
(R 7-104.37 1977 NOV)
(R 1-1.319(e))

52.208-2 Jewel Bearings and Related Items Certificate.

As prescribed in 8.203-1(c), insert the following provi-
sion in solicitations that contain the clause at 52.208-1,
Required Sources for Jewel Bearings and Related Items,
except those for research and development:

JEWEL BEARINGS AND RELATED ITEMS

CERTIFICATE (APR 1984)

(a) Thisisto certify that—

(1) Jewel bearings and/or related items, as defined in
the Required Sources for Jewel Bearings and Related
Items clause, will be incorporated into one or more
items/will not be incorporated into any item [delete one]
covered by this offer;

(2) Any jewel bearings required (or an equal quantity
of the same type, size, and tolerances) will be ordered
from the William Langer Plant, Rolla, North Dakota
58367, as provided in the Required Sources for Jewel
Bearings and Related Items clause; and

(3) Any related items required (or an equal quantity
of the same type, size, and tolerances) will be acquired
from domestic manufacturers, including the Plant, if the
items can be obtained from those sources.

(b) Attached to this certificate are estimates of the quan-
tity, type, and size (including tolerances) of the jewel bear-
ings and related items required, and identification of the
components, subassemblies, or parts that require jewel
bearings or related items.

Date Of EXECULTION ......oveeiieiirieierieesiesieeses e
"] et 1T o 1 AN TR
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(End of provision)
(R 1-2207.2 DPC 76-13 1977 NOV)
(R 1-2207.2(c)(3))

52.208-3 Reserved.

52.208-4 Vehicle L ease Payments.

As prescribed in 8.1104(a), insert the following clause
in solicitations and contracts for leasing motor vehicles,
unless the motor vehicles are leased in foreign countries:

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices or vouchers,
the Government shall pay rent for each vehicle at the
rate(s) specified in this contract.

(b) Rent shall accrue from the beginning of this con-
tract, or from the date each vehicle is delivered to the
Government, whichever islater, and shall continue until the
expiration of the contract term or the termination of this
contract. However, rent shall accrue only for the period that
each vehicleisin the possession of the Government.

(c) Rent shall not accrue for any vehicle that the
Contracting Officer determines does not comply with the
Condition of Leased Vehicles clause of this contract or oth-
erwise does not comply with the requirements of this con-
tract, until the vehicle is replaced or the defects are correct-
ed.

(d) Rent shall not accrue for any vehicle during any
period when the vehicle is unavailable or unusable as a
result of the Contractor’s failure to render services for the
operation and maintenance of the vehicle as prescribed by
this contract.

(e) Rent stated in monthly terms shall be prorated on the
basis of 1/30th of the monthly rate for each day the vehicle
isin the Government’s possession. If this contract contains
amileage provision, the Government shall pay rent as pro-
vided in the Schedule.

(End of clause)
(R 7-1501.1 1967 APR)

52.208-5 Condition of L eased Vehicles.

As prescribed in 8.1104(b), insert the following clause
in solicitations and contracts for leasing motor vehicles,
unless the motor vehicles are leased in foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehicle furnished under this contract shall be of
good quality and in safe operating condition, and shall
comply with the Federal Motor Vehicle Safety Standards
(49 CFR 571) and State safety regulations applicable to the
vehicle. The Government shall accept or reject the vehicles
promptly after receipt. If the Contracting Officer deter-
mines that any vehicle furnished is not in compliance with
this contract, the Contracting Officer shall promptly inform
the Contractor in writing. If the Contractor fails to replace
the vehicle or correct the defects as required by the
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Contracting Officer, the Government may (a) by contract
or otherwise, correct the defect or arrange for the lease of a
similar vehicle and shall charge or set off against the
Contractor any excess costs occasioned thereby, or (b) ter-
minate the contract under the Default clause of this con-
tract.
(End of clause)
(R 7-1501.2 1967 APR)

52.208-6 Marking of L eased Vehicles.

As prescribed in 8.1104(c), insert the following clause
in solicitations and contracts for leasing motor vehicles,
unless the motor vehicles are leased in foreign countries:

MARKING OF LEASED VEHICLES (APR 1984)

(8) The Government may place nonpermanent markings
or decals, identifying the using agency, on each side, and
on the front and rear bumpers, of any motor vehicle leased
under this contract. The Government shall use markings or
decals that are removable without damage to the vehicle.

(b) The Contractor may use placards for temporary
identification of vehicles except that the placards may not
contain any references to the Contractor that may be con-
strued as advertising or endorsement by the Government of
the Contractor.

(End of clause)
(R 7-1501.5 1967 APR)

52.208-7 Tagging of L eased Vehicles.

As prescribed in 8.1104(d), insert a clause substantially
asfollows:

TAGGING OF LEASED VEHICLES (MAY 1986)

Whileit is the intent that vehicles leased under this con-
tract will operate on Federal tags, the Government reserves
the right to utilize State tags if necessary to accomplish its
mission. Should State tags be required, the Contractor shall
furnish the Government documentation necessary to allow
acquisition of such tags. Federal tags are the responsibility
of the Government.

(End of clause)

52.208-8 Helium Requirement Forecast and Required
Sourcesfor Helium.

As prescribed in 8.505, insert the following clause:
HELIUM REQUIREMENT FORECAST AND
REQUIRED SOURCES FOR HELIUM (FEB 1995)

(a) Definitions.

“Bureau helium distributor” means a private helium dis-
tributor which has established and maintains eligibility to
distribute helium purchased from the Bureau of Mines, as
specified in 30 CFR 602.

“Bureau of Mines,” as used in this clause, means the
Department of the Interior, Bureau of Mines, Helium Field
Operations, located at 801 South Fillmore Street, Amarillo,
TX 79101-3545.

“Helium requirement forecast” means an estimate by the
Contractor or subcontractor of the amount of helium
required for performance of the contract or subcontract.
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“Magjor helium requirement” means a helium require-
ment during a calendar month of 5,000 or more standard
cubic feet (measured at 14.7 pounds per square inch abso-
lute pressure and 70 degrees Fahrenheit temperature),
including liquid helium gaseous equivalent. In any month
in which the major requirement threshold is met, al helium
purchased during that month is considered part of the
major helium requirement.

(b) Requirements—(1) Helium Requirement Forecast.
The Contractor shall provide to the Contracting Officer a
helium requirement forecast, point of contact, and tele-
phone number within ten days of award.

(2) Sources of Helium. Except for helium acquired
by the Contractor before the award of this contract, and
to the extent that supplies are readily available, the
Contractor shall purchase al major requirements of heli-
um from—

(i) The Department of the Interior’s Bureau of
Mines;

(ii) A Bureau helium distributor (a copy of the
“List by Shipping Points of Private Distributors
Eligible to Sell Helium to Federal Agencies,” may be
obtained from the Bureau of Mines); or

(iii) A General Services Administration Federal
Supply Schedule contract, if use is authorized by the
Contracting Officer (see Subpart 51.1);

(3) Promptly upon award of any subcontract or order
that involves a major helium requirement, the
Contractor shall provide to the Bureau of Mines, and to
the Contracting Officer, written notification that
includes—

() The prime contract number;

(ii) The name, address and telephone number
of the subcontractor, including a point of contact;
and

(iii) A copy of the subcontractor’s helium require-
ment forecast.

(c) Subcontracts—(1) The Contractor shall insert this
clause, including this paragraph (c), in any subcontract or
order that involves furnishing of a major helium require-
ment.

(2) When a subcontract involves a major helium
requirement, the following statement shall be included:
Helium furnished under this contract or order shall be
helium that has been purchased from the Bureau of
Mines, or alisted Bureau helium distributor.

(End of clause)

52.209-1 Qualification Requirements.

As prescribed in 9.206-2, insert the following clause:

QUALIFICATION REQUIREMENTS (FEB 1995)

(a) Definition: “Qualification requirement,” as used in
this clause, means a Government requirement for testing or
other quality assurance demonstration that must be com-
pleted before award.

(b) One or more qualification requirements apply to the
supplies or services covered by this contract. For those

supplies or services requiring qualification, whether the
covered product or service is an end item under this con-
tract or simply a component of an end item, the product,
manufacturer, or source must have demonstrated that it
meets the standards prescribed for qualification before
award of this contract. The product, manufacturer, or
source must be qualified at the time of award whether or
not the name of the product, manufacturer, or source is
actually included on a qualified products list, qualified
manufacturers list, or qualified bidders list. Offerors
should contact the agency activity designated below to
obtain all requirements that they or their products or ser-
vices, or their subcontractors or their products or services,
must satisfy to become qualified and to arrange for an
opportunity to demonstrate their abilities to meet the stan-
dards specified for qualification.

(Name)
(Address)

(c) If an offeror, manufacturer, source, product or ser-
vice covered by a qualification requirement has already
met the standards specified, the relevant information noted
below should be provided.

Offeror's Name

Manufacturer's Name

Source's Name

Item Name

Service ldentification

Test Number (to the extent known)

(d) Even though a product or service subject to a quali-
fication requirement is not itself an end item under this
contract, the product, manufacturer, or source must never-
theless be qualified at the time of award of this contract.
Thisis necessary whether the Contractor or a subcontractor
will ultimately provide the product or service in question.
If, after award, the Contracting Officer discovers that an
applicable qualification requirement was not in fact met at
the time of award, the Contracting Officer may either ter-
minate this contract for default or allow performance to
continue if adequate consideration is offered and the action
is determined to be otherwise in the Government's best
interests.

(e) If an offeror, manufacturer, source, product or ser-
vice has met the qualification requirement but is not yet on
a qualified products list, qualified manufacturers list, or
qualified bidders list, the offeror must submit evidence of
qualification prior to award of this contract. Unless deter-
mined to be in the Government’s interest, award of this
contract shall not be delayed to permit an offeror to submit
evidence of qualification.

(f) Any change in location or ownership of the plant
where a previously qualified product or service was manu-
factured or performed requires reevaluation of the qualifi-
cation. Similarly, any change in location or ownership of a
previously qualified manufacturer or source requires
reevaluation of the qualification. The reevaluation must be
accomplished before the date of award.

(End of clause)
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52.209-2 [Reserved]

52.209-3 First Article Approval—Contractor Testing.

As prescribed in 9.308-1(a) and (b), insert the following
clause:

FIRST ARTICLE APPROVAL—
CONTRACTOR TESTING (SEP 1989)
[Contracting Officer shall insert detailg)

(a) The Contractor shall test unit(s) of Lot/Item

as specified in this contract. At least calendar
days before the beginning of first article tests, the
Contractor shall notify the Contracting Officer, in writing,
of the time and location of the testing so that the
Government may witness the tests.

(b) The Contractor shall submit the first article test
report within calendar days from the date of this
contract to [insert address of the Government activ-
ity to receive the report] marked “FIRST ARTICLE TEST
REPORT: Contract No. , Lot/Item No. §
Within calendar days after the Government receives
the test report, the Contracting Officer shall notify the
Contractor, in writing, of the conditional approval,
approval, or disapproval of the first article. The notice of
conditional approval or approval shall not relieve the
Contractor from complying with all requirements of the
specifications and all other terms and conditions of this
contract. A notice of conditional approval shall state any
further action required of the Contractor. A notice of disap-
proval shall cite reasons for the disapproval.

(c) If the first article is disapproved, the Contractor,
upon Government request, shall repeat any or all first arti-
cle tests. After each request for additional tests, the
Contractor shall make any necessary changes, modifica-
tions, or repairs to the first article or select another first
article for testing. All costs related to these tests are to be
borne by the Contractor, including any and all costs for
additional tests following a disapproval. The Contractor
shall then conduct the tests and deliver another report to the
Government under the terms and conditions and within the
time specified by the Government. The Government shall
take action on this report within the time specified in para-
graph (b) above. The Government reserves the right to
require an equitable adjustment of the contract price for
any extension of the delivery schedule, or for any addition-
al costs to the Government related to these tests.

(d) If the Contractor fails to deliver any first article
report on time, or the Contracting Officer disapproves any
first article, the Contractor shall be deemed to have failed
to make delivery within the meaning of the Default clause
of this contract.

(e) Unless otherwise provided in the contract, and if the
approved first article is not consumed or destroyed in test-
ing, the Contractor may deliver the approved first article as
part of the contract quantity if it meets all contract require-
ments for acceptance.

(f) If the Government does not act within the time spec-
ified in paragraph (b) or (c) above, the Contracting Officer
52-20 (FAC 90-23)

shall, upon timely written request from the Contractor,
equitably adjust under the changes clause of this contract
the delivery or performance dates and/or the contract price,
and any other contractual term affected by the delay.

(g) Before first article approval, the acquisition of
materials or components for, or the commencement of pro-
duction of, the balance of the contract quantity is at the sole
risk of the Contractor. Before first article approval, the
costs thereof shall not be alocable to this contract for (1)
progress payments, or (2) termination settlements if the
contract is terminated for the convenience of the
Government.

(h) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previoudly fur-
nished by the offeror/contractor and have been accepted by
the Government. The offeror/contractor may request a
waiver.

(End of clause)

Alternate | (SEP 1989). As prescribed in 9.308-1(a)(2)
and (b)(2), add the following paragraph (i) to the basic
clause:

(i) The Contractor shall produce both the first article and
the production quantity at the same facility and shall sub-
mit a certification to this effect with each first article.

Alternate Il (SEP 1989). As prescribed in 9.308-1(a)(3)
and (b)(3), substitute the following paragraph (g) for para-
graph (g) of the basic clause:

(g) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence
production to the extent essential to meet the delivery
schedules. Until first article approval is granted, only costs
for the first article and costs incurred under this authoriza-
tion are alocable to this contract for (1) progress payments,
or (2) termination settlements if the contract is terminated
for the convenience of the Government. If first article tests
reveal deviations from contract requirements, the
Contractor shall, at the location designated by the
Government, make the required changes or replace all
items produced under this contract at no change in the con-
tract price.

52.209-4 First Article Approval—Gover nment Testing.

As prescribed in 9.308-2(a) and (b), insert the following
clause:

FIRST ARTICLE APPROVAL—GOVERNMENT
TESTING (SEP 1989)
[Contracting Officer shall insert details]

(8) The Contractor shall deliver ___unit(s) of Lot/Item
within ___ calendar days from the date of this contract to
the Government at [insert name and address of
the testing facility] for first article tests. The shipping docu-
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mentation shall contain this contract number and the
Lot/Item identification. The characteristics that the first
article must meet and the testing requirements are specified
elsawhere in this contract.

(b) Within calendar days after the Government
receives the first article, the Contracting Officer shall noti-
fy the Contractor, in writing, of the conditional approval,
approval, or disapproval of the first article. The notice of
conditional approval or approval shall not relieve the
Contractor from complying with all requirements of the
specifications and all other terms and conditions of this
contract. A notice of conditional approval shall state any
further action required of the Contractor. A notice of disap-
proval shall cite reasons for the disapproval.

(c) If the first article is disapproved, the Contractor,
upon Government request, shall submit an additional first
article for testing. After each request, the Contractor shall
make any necessary changes, modifications, or repairs to
the first article or select another first article for testing. All
costs related to these tests are to be borne by the
Contractor, including any and al costs for additional tests
following a disapproval. The Contractor shall furnish any
additional first article to the Government under the terms
and conditions and within the time specified by the
Government. The Government shall act on this first article
within the time limit specified in paragraph (b) of this
clause. The Government reserves the right to require an
equitable adjustment of the contract price for any extension
of the delivery schedule or for any additiona costs to the
Government related to these tests.

(d) If the Contractor fails to deliver any first article on
time, or the Contracting Officer disapproves any first arti-
cle, the Contractor shall be deemed to have failed to make
delivery within the meaning of the Default clause of this
contract.

(e) Unless otherwise provided in the contract, the
Contractor—

(1) May deliver the approved first article as a part of
the contract quantity, provided it meets all contract
reguirements for acceptance and was not consumed or
destroyed in testing; and

(2) shall remove and dispose of any first article from
the Government test facility at the Contractor’s expense.
(f) If the Government does not act within the time speci-

fied in paragraphs (b) or (c) of this clause, the Contracting
Officer shall, upon timely written request from the
Contractor, equitably adjust under the Changes clause of
this contract the delivery or performance dates and/or the
contract price, and any other contractual term affected by
the delay.

(g) The Contractor is responsible for providing operat-
ing and maintenance instructions, spare parts support, and
repair of the first article during any first article test.

(h) Before first article approval, the acquisition of mate-
rials or components for, or the commencement of produc-

tion of, the balance of the contract quantity is at the sole
risk of the Contractor. Before first article approval, the
costs thereof shall not be allocable to this contract for (1)
progress payments, or (2) termination settlements if the
contract is terminated for the convenience of the
Government.

(i) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted
by the Government. The Offeror/Contractor may request a
walver.

(End of clause)

Alternate | (SEP 1989). As prescribed in 9.308-2(a)(2)
and (b)(2), add the following paragraph (j) to the basic
clause:

(j) The Contractor shall produce both the first article and
the production quantity at the same facility and shall sub-
mit a certification to this effect with each first article.

Alternate Il (SEP 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for para-
graph (h) of the basic clause:

(h) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence
production to the extent essential to meet the delivery
schedules. Until first article approval is granted, only costs
for the first article and costs incurred under this authoriza-
tion are allocable to this contract for (1) progress payments,
or (2) termination settlements if the contract is terminated
for the convenience of the Government. If first article tests
reveal deviations from contract requirements, the
Contractor shall, at the location designated by the
Government, make the required changes or replace all
items produced under this contract at no change in the con-
tract price.

52.209-5 Certification Regarding Debarment,
Suspension, Proposed Debarment, and Other
Responsibility Matters.

As prescribed in 9.409(a), insert the following provi-
sion:

CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, PROPOSED DEBARMENT, AND
OTHER RESPONSIBILITY MATTERS (MAY 1989)

(8)(1) The Offeror certifies, to the best of its knowledge
and belief, that—
(i) The Offeror and/or any of its Principals—

(A) Arel] arenot [ presently debarred, sus-
pended, proposed for debarment, or declared ineli-
gible for the award of contracts by any Federal
agency;

(B) Have [ have not [, within a three-year
period preceding this offer, been convicted of or
had a civil judgment rendered against them for:

(FAC 90-33) 52-21
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commission of fraud or a criminal offense in con-

nection with obtaining, attempting to obtain, or

performing a public (Federal, state, or local) con-
tract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of
offers; or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of
records, making false statements, or receiving
stolen property; and

(C) Arel] arenot [] presently indicted for, or
otherwise criminally or civilly charged by a gov-
ernmental entity with, commission of any of the
offenses enumerated in subdivision (a)(1)(i)(B) of
this provision.

(if) The Offeror has[] has not [1, within a three-
year period preceding this offer, had one or more
contracts terminated for default by any Federal
agency.

(2) “Principals,” for the purposes of this certification,
means officers; directors; owners; partners; and, persons
having primary management or supervisory responsibil-
ities within a business entity (e.g., general manager;
plant manager; head of a subsidiary, division, or busi-
ness segment, and similar positions).

THIS CERTIFICATION CONCERNS A MATTER WITHIN
THE JURISDICTION OF AN AGENCY OF THE UNITED
STATES AND THE MAKING OF A FALSE, FICTITIOUS, OR
FRAUDULENT CERTIFICATION MAY RENDER THE
MAKER SUBJECT TO PROSECUTION UNDER SECTION
1001, TITLE 18, UNITED STATES CODE.

(b) The Offeror shall provide immediate written notice
to the Contracting Officer if, at any time prior to contract
award, the Offeror learns that its certification was erro-
neous when submitted or has become erroneous by reason
of changed circumstances.

(c) A certification that any of the itemsin paragraph (a)
of this provision exists will not necessarily result in with-
holding of an award under this solicitation. However, the
certification will be considered in connection with a deter-
mination of the Offeror's responsibility. Failure of the
Offeror to furnish a certification or provide such additional
information as requested by the Contracting Officer may
render the Offeror nonresponsible.

(d) Nothing contained in the foregoing shall be con-
strued to require establishment of a system of records in
order to render, in good faith, the certification required by
paragraph (&) of this provision. The knowledge and infor-
mation of an Offeror is not required to exceed that which is
normally possessed by a prudent person in the ordinary
course of business dealings.

(e) The certification in paragraph (@) of this provisionis
a material representation of fact upon which reliance was
placed when making award. If it is later determined that
the Offeror knowingly rendered an erroneous certification,
in addition to other remedies available to the Government,
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the Contracting Officer may terminate the contract result-
ing from this solicitation for default.
(End of provision)

52.209-6 Protecting the Government's Interest when
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debar ment.

As prescribed in 9.409(b), insert the following clause:
PROTECTING THE GOVERNMENT'S INTEREST
WHEN SUBCONTRACTING WITH CONTRACTORS
DEBARRED, SUSPENDED, OR PROPOSED
FOR DEBARMENT (JUL 1995)

(8 The Government suspends or debars Contractors to
protect the Government's interests. The Contractor shall
not enter into any subcontract in excess of $25,000 with a
Contractor that is debarred, suspended, or proposed for
debarment unless there is a compelling reason to do so.

(b) The Contractor shall require each proposed first-tier
subcontractor, whose subcontract will exceed $25,000, to
disclose to the Contractor, in writing, whether as of the
time of award of the subcontract, the subcontractor, or its
principals, is or is not debarred, suspended, or proposed for
debarment by the Federal Government.

(c) A corporate officer or a designee of the Contractor
shall notify the Contracting Officer, in writing, before
entering into a subcontract with a party that is debarred,
suspended, or proposed for debarment (see FAR 9.404 for
information on the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs). The notice
must include the following:

(1) The name of the subcontractor.

(2) The Contractor's knowledge of the reasons for
the subcontractor being on the List of Parties Excluded
from Federal Procurement and Nonprocurement
Programs.

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion on the
List of Parties Excluded From Federal Procurement and
Nonprocurement Programs.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the
Government's interests when dealing with such subcon-
tractor in view of the specific basis for the party's debar-
ment, suspension, or proposed debarment.

(End of clause)

52.209-7 Organizational Conflicts of Interest
Certificate—M ar keting Consultants.
As prescribed in 9.507-1(b), insert the following provi-
sion:

ORGANIZATIONAL CONFLICTS OF INTEREST
CERTIFICATE—MARKETING CONSULTANTS
(OCT 1995)

(a) Definitions.
(1) “Marketing consultant” means any independent
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contractor who furnishes advice, information, direction, or

assistance to an offeror or any other contractor in sup-port

of the preparation or submission of an offer for a

Government contract by that offeror. An independent

Contractor is not a marketing consultant when rendering—

(i) Servicesexcluded in Subpart 37.2;

(ii) Routine engineering and technical services
(such as installation, operation, or maintenance of
systems, equipment, software, components, or facili-
ties);

(iii) Routine legal, actuarial, auditing, and
accounting services; or

(iv) Training services.

(2) Organizational conflict of interest means that
because of other activities or relationships with other
persons, a person is unable or potentially unable to ren-
der impartial assistance or advice to the Government, or
the person's objectivity in performing the contract work
is or might be otherwise impaired, or a person has an
unfair competitive advantage.

(b) An individual or firm that employs, retains, or
engages contractually one or more marketing consultantsin
connection with a contract, shall submit to the contracting
officer, with respect to each marketing consultant, the cer-
tificates described below, if the individual or firm is noti-
fied that it is the apparent successful offeror.

(c) The certificate must contain the following:

(1) The name of the agency and the number of the
solicitation in question.

(2) The name, address, telephone number, and feder-
al taxpayer identification number of the marketing con-
sultant.

(3) The name, address, and telephone number of a
responsible officer or employee of the marketing con-
sultant who has personal knowledge of the marketing
consultants involvement in the contract.

(4) A description of the nature of the services ren-
dered by or to be rendered by the marketing consultant.

(5) The name, address, and telephone number of the
client or clients, and the name of aresponsible officer or
employee of the marketing consultant who is knowl-
edgeable about the services provided to such client(s),
and a description of the nature of the services rendered
to such client(s), if, based on information provided to
the Contractor by the marketing consultant, any market-
ing consultant is rendering or, in the 12* months preced-
ing the date of the certificate, has rendered services
respecting the same subject matter of the instant solici-
tation, or directly relating to such subject matter, to the
Government or any other client (including any foreign
government or person).

* |f approved by the head of the contracting activity, this period may be increased
up to 36 months.
(6) A statement that the person who signs the certifi-

cate for the prime Contractor has informed the market-

ing consultant of the existence of Subpart 9.5 and Office

of Federal Procurement Policy L etter 89-1.

(7) The signature, name, title, employer's name,
address, and telephone number of the persons who
signed the certificates for both the apparent successful
offeror and the marketing consultant.

(d) In addition, the apparent successful offeror shall for-
ward to the Contracting Officer a certificate signed by the
marketing consultant that the marketing consultant has
been told of the existence of Subpart 9.5 and Office of
Federal Procurement Policy Letter 89-1, and the marketing
consultant has made inquiry, and to the best of the consul-
tant's knowledge and belief, the consultant has provided no
unfair competitive advantage to the prime Contractor with
respect to the services rendered or to be rendered in con-
nection with the solicitation, or that any unfair competitive
advantage that, to the best of the consultant's knowledge
and belief, does or may exist, has been disclosed to the
offeror.

(e) Failure of the offeror to provide the certifications
may result in the offeror being determined ineligible for
award. Misrepresentation of any fact may result in the
assessment of penalties associated with false certifications
or such other provisions provided for by law or regulation.

(End of provision)

52.209-8 Organizational Conflicts of Interest

Certificate—Advisory and Assistance Services.

As prescribed in 9.507-1(c), insert the following provi-
sion:

ORGANIZATIONAL CONFLICTS OF INTEREST
CERTIFICATE—ADVISORY AND ASSISTANCE
SERVICES (NOV 1991)

(@) “Organizational conflict of interest” means that
because of other activities or relationships with other per-
sons, a person is unable or potentially unable to render
impartial assistance or advice to the Government, or the
person's objectivity in performing the contract work is or
might be otherwise impaired, or a person has an unfair
competitive advantage.

(b) An offeror notified that it is the apparent successful
offeror shall provide the certificate described in paragraph
(c) of thisprovision.

(c) The certificate must contain the following:

(1) Name of the agency and the number of the solici-
tation in question.

(2) The name, address, telephone number, and feder-
al taxpayer identification number of the apparent suc-
cessful offeror.

(3) A description of the nature of the services ren-
dered by or to be rendered on the instant contract.

(4) The name, address, telephone number of the
client or client(s), a description of the services rendered
to the previous client(s), and the name of a responsible
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officer or employee of the offeror who is knowledgeable
about the services rendered to each client, if, in the 12*
months preceding the date of the certification, services
were rendered to the Government or any other client
(including a foreign government or person) respecting
the same subject matter of the instant solicitation, or
directly relating to such subject matter. The agency and
contract number under which the services were rendered
must also be included, if applicable.

* |f approved by the head of the contracting activity, this period may be increased
up to 36 months.

(5) A statement that the person who signs the certifi-
cate has made inquiry and that, to the best of his or her
knowledge and belief, no actua or potential conflict of
interest or unfair competitive advantage exists with
respect to the advisory and assistance services to be pro-
vided in connection with the instant contract, or that any
actual or potential conflict of interest or unfair competi-
tive advantage that does or may exist with respect to the
contract in question has been communicated in writing
to the Contracting Officer or his or her representatives.

(6) The signature, name, employer's name, address,
and telephone number of the person who signed the cer-
tificate.

(d) Failure of the offeror to provide the certification
may result in the offeror being determined ineligible for
award. Misrepresentation of any fact may result in the
assessment of penalties associated with false certifications
or such other provisions provided for by law or
regulation.

(End of provision)

52.210 [Reserved]

52.211-1 Availability of SpecificationsListed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.203(a), insert the following provi-
sion:

—AVAHABHATY-OF SPECHCATIONS HSTEDHN—
THE GSA INDEX OF FEDERAL SPECIFICATIONS,
STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS (MAR 1994)

(@) A single copy of each specification cited in this
solicitation is available without charge from the GSA
Federal Supply Service Bureau Specifications Section
(3FBP-W), 470 East L'Enfant Plaza, SW., Suite 8100,
Washington, DC 20407 (Tel. 202-755-0325 or 755-0326),
or from any of the General Services Administration
Business Service Centers which are located in Boston,
MA; New York, NY; Philadelphia, PA; Atlanta, GA;
Kansas City, MO; and Fort Worth, TX. Additional copies
may be purchased from the GSA Specifications Section in
Washington, D.C.
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(b) The GSA Index of Federa Specifications, Standards
and Commercial Item Descriptions may be purchased from
the Superintendent of Documents, U.S. Government
Printing Office, Washington, D.C. 20402.

(End of provision)

52.211-2 Availability of Specifications Listed in the
DOD Index of Specifications and Standards
(DODISS).

As prescribed in 11.203(b), insert the following provision:
AVAILABILITY OF SPECIFICATIONS LISTED IN
THE DOD INDEX OF SPECIFICATIONS AND STAN-
DARDS (DODISS) (MAR 1994)

Single copies of specifications cited in this solicitation
may be obtained by submitting a written request to the sup-
ply point listed below. The request must contain the title of
the specification, its number, date, applicable
amendment(s), and the solicitation or contract number. A
telephone order entry system is available with the use of a
touch tone telephone. A Customer Number is required to
use this system and may be obtained by written request to
the address listed below or by telephone (215-697-2179).
In case of urgency, telegraphic requests are acceptable.
Voluntary standards, which are not available to offerors and
contractors from Government sources, may be obtained
from the organization responsible for their preparation,
maintenance, or publication.

Standardization Document
Order Desk, Building 4, Section D
700 Robbins Avenue
Philadel phia, PA 19111-5094
Facsimile No. 215-697-2978
Telephone Order Entry System (TOES) Numbers
215-697-1187 through and including 215-697-1197
(End of provision)

52.211-3 Availability of Specifications Not Listed in the
GSA Index of Federal Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.203(c), insert a provision substan-
tially the same as the following:

AVAILABILITY OF SPECIFICATIONS NOT LISTED
IN THE GSA INDEX OF FEDERAL SPECIFICATIONS,
STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS (JUN 1988)

The specifications cited in this solicitation may be
obtained from:

(Activity)

(Compl ete address)

(Telephone number)
(Person to be contacted)
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The reguest should identify the solicitation number and the
specification requested by date, title, and number, as cited
in the solicitation.

(End of provision)

52.211-4 Availability for Examination of Specifications
Not Listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions.

As prescribed in 11.203(d), insert a provision substan-
tially the same as the following:
AVAILABILITY FOR EXAMINATION OF
SPECIFICATIONS NOT LISTED IN THE
GSA INDEX OF FEDERAL SPECIFICATIONS,
STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS (JUN 1988)
(Activity)
(Compl ete address)

(Telephone number)
(Person to be contacted)
(Time(s) for viewing)

(End of provision)

52.211-5 New Material.
As prescribed in 11.203(e), insert the following clause:
NEW MATERIAL (MAY 1995)

(a) Definitions.

“Material”, as used in this clause, includes, but is not
limited to, raw material, parts, items, components, and end
products.

“New”, as used in this clause, means previously unused
or composed of previously unused materials and may
include unused residual inventory or unused former
Government surplus property.

“Other than new”, as used in this clause, includes, but is
not limited to, recycled, recovered, remanufactured, used,
and reconditioned.

(b) Unless this contract specifies otherwise, the
Contractor represents that the supplies, including any resid-
ual inventory and former Government surplus property
identified under the Other Than New Material, Residual
Inventory, and Former Government Surplus Property
clause of this contract, are new and are not of such age or
so deteriorated as to impair their usefulness or safety.

(c) If the Contractor believes that furnishing other than
new material will be in the Government's interest, the
Contractor shall so notify the Contracting Officer in writ-
ing and request authority to use such material. The
Contractor's notice shall include the reasons for the request
along with a proposal for any consideration due the
Government if the Contracting Officer authorizes the use
of other than new material.

(End of clause)

52.211-6 Listing of Other Than New Material, Residual
Inventory, and Former Government Surplus
Property.

As prescribed in 11.203(f), insert the following provision:
LISTING OF OTHER THAN NEW MATERIAL,
RESIDUAL INVENTORY, AND FORMER
GOVERNMENT SURPLUS PROPERTY
(MAY 1995)

(a) Definitions.

“Material,” as used in this provision, includes, but is not
limited to, raw material, parts, items, components, and end
products.

“New”, as used in this provision, means previously
unused or composed of previously unused materials and
may include unused residual inventory or unused former
Government surplus property.

“Other than new”, as used in this provision, includes,
but is not limited to, recycled, recovered, remanufactured,
used, and reconditioned.

(b) If the offeror proposes to furnish other than new
material, residual inventory resulting from terminated
Government contracts, or former Government surplus
property, the offeror shall provide the following informa-
tion as an attachment to the offer:

(1) A complete description of the materials.

(2) Quantity.

(3) Name of Government agency from which acquired.
(4) Date of acquisition, if applicable.

No other than new material, residual inventory or former

Government surplus property other than that listed on the

attachment shall be furnished under the resulting contract

unless authorized in writing by the Contracting Officer.

(c) All material to be furnished under the resultant con-
tract must comply with the terms and specifications con-
tained in the contract.

(End of provision)

52.211-7 Other Than New Material, Residual
Inventory, and Former Government Surplus
Property.

As prescribed in 11.203(g)), insert the following clause:
OTHER THAN NEW MATERIAL, RESIDUAL
INVENTORY, AND FORMER GOVERNMENT

SURPLUS PROPERTY (MAY 1995)

(a) Definitions.

“Material”, as used in this clause, includes, but is not
limited to, raw material, parts, items, components, and end
products.

“New”, as used in this clause, means previously unused
or composed of previously unused materials and may
include unused residual inventory or unused former
Government surplus property.

“Other than new”, as used in this clause, includes, but is
not limited to, recycled, recovered, remanufactured, used,
and reconditioned.
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(b) The Contractor shall not furnish any other than new
material, residual inventory resulting from terminated
Government contracts, or former Government surplus
property, unless such materials were listed in the applicable
attachment to the offer and approved by the Contracting
Officer or unless otherwise authorized in writing by the
Contracting Officer.

(c) All materias furnished under this contract shall com-
ply with the terms and specifications contained in the contract.

(End of clause)

52.211-8 Time of Delivery.
As prescribed in 11.404(38)(2), insert the following clause:
TIME OF DELIVERY (JUL 1995)
(a) The Government requires delivery to be made
according to the following schedule:
REQUIRED DELIVERY SCHEDULE
[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
OF CONTRACT

ITEM No. QUANTITY

The Government will evaluate equally, as regards time
of delivery, offers that propose delivery of each quantity
within the applicable delivery period specified above.
Offers that propose delivery that will not clearly fall within
the applicable required delivery period specified above,
will be considered nonresponsive and rejected. The
Government reserves the right to award under either the
required delivery schedule or the proposed delivery sched-
ule, when an offeror offers an earlier delivery schedule than
required above. If the offeror proposes no other delivery
schedule, the required delivery schedule above will apply.

OFFEROR’ S PROPOSED DELIVERY SCHEDULE

WITHIN DAYS
AFTER DATE
OF CONTRACT

ITEM No. QUANTITY

(b) Attention is directed to the Contract Award provision
of the solicitation that provides that a written award or
acceptance of offer mailed, or otherwise furnished to the
successful offeror, results in a binding contract. The
Government will mail or otherwise furnish to the offeror an
award or notice of award not later than the day award is
dated. Therefore, the offeror should compute the time
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available for performance beginning with the actual date of
award, rather than the date the written notice of award is
received from the Contracting Officer through the ordinary
mails. However, the Government will evaluate an offer that
proposes delivery based on the Contractor's date of receipt
of the contract or notice of award by adding (i) five calen-
dar days for delivery of the award through the ordinary
mails, or (ii) one working day if the solicitation states that
the contract or notice of award will be transmitted electron-
icaly. (The term "working day" excludes weekends and
U.S. Federal holidays.) If, as so computed, the offered
delivery date is later than the required delivery date, the
offer will be considered nonresponsive and rejected.
(End of clause)

Alternate | (APR 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months _”; or “not sooner than ___ or later than " as head-
ings for the third column of paragraph (@) the basic clause.

(b) The delivery dates or specific periods above are based
on the assumption that the Government will make award by

[Contracting Officer insert date]. Each delivery
date in the delivery schedule above will be extended by the
number of calendar days after the above date that the con-
tract is in fact awarded. Attention is directed to the Contract
Award provision of the solicitation that provides that a writ-
ten award or acceptance of offer mailed or otherwise fur-
nished to the successful offeror results in a binding contract.
Therefore, the offeror should compute the time available for
performance beginning with the actual date of award, rather
than the date the written notice of award is received from the
Contracting Officer through the ordinary mails.

Alternate Il (APR 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor will
receive notice of award, the contracting officer may substi-
tute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading for the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by [Contracting
Officer insert date]. Each delivery date in the delivery
schedule above will be extended by the number of calendar
days after the above date that the Contractor receives
notice of award; provided, that the Contractor promptly
acknowledges receipt of notice of award.

Alternate 111 (APR 1984). If the delivery schedule is to
be based on the actual date the contractor receives awritten
notice of award, the contracting officer may delete para-
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graph (b) of the basic clause. The time may be expressed
by substituting “within days after the date of receipt of
awritten notice of award” as the heading for the third col-
umn of paragraph (@) of the basic clause.

52.211-9 Desired and Required Time of Delivery.

As prescribed in 11.404(a)(3), insert the following
clause:

DESIRED AND REQUIRED TIME OF
DELIVERY (JUL 1995)

(a) The Government desires delivery to be made accord-

ing to the following schedule:
DESIRED DELIVERY SCHEDULE
[Contracting Officer insert specific details]

WITHIN DAY S
AFTER DATE
OF CONTRACT

ITEM NO. QUANTITY

If the offeror is unable to meet the desired delivery
schedule, it may, without prejudicing evaluation of its offer,
propose a delivery schedule below. However, the offeror’s
proposed delivery schedule must not extend the delivery
period beyond the time for delivery in the Government’s
required delivery schedule as follows:

REQUIRED DELIVERY SCHEDULE
[Contracting Officer insert specific details]

WITHIN DAY S
AFTER DATE
OF CONTRACT

ITEM NO. QUANTITY

Offers that propose delivery of a quantity under such
terms or conditions that delivery will not clearly fall within
the applicable required delivery period specified above,
will be considered nonresponsive and rejected. If the offer-
or proposes no other delivery schedule, the desired delivery
schedule above will apply.

OFFEROR’ S PROPOSED DELIVERY SCHEDULE

WITHIN DAY S
AFTER DATE
OF CONTRACT

ITEM NO. QUANTITY

(b) Attention is directed to the Contract Award provi-
sion of the solicitation that provides that a written award
or acceptance of offer mailed or otherwise furnished to the
successful offeror results in a binding contract. The
Government will mail or otherwise furnish to the offeror
an award or notice of award not later than the day the
award is dated. Therefore, the offeror shall compute the
time available for performance beginning with the actual
date of award, rather than the date the written notice of
award is received from the Contracting Officer through the
ordinary mails. However, the Government will evaluate an
offer that proposes delivery based on the Contractor's date
of receipt of the contract or notice of award by adding (i)
five calendar days for delivery of the award through the
ordinary mails, or (ii) one working day if the solicitation
states that the contract or notice of award will be transmit-
ted electronically. (The term "working day" excludes
weekends and U.S. Federal holidays.) If, as so computed,
the offered delivery date is later than the required delivery
date, the offer will be considered nonresponsive and
rejected.

(End of clause)

Alternate | (APR 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months ___”; or “not sooner than __, or later than " as
headings for the third column of paragraph (a) of the basic
clause.

(b) The delivery dates or specific periods above are
based on the assumption that the Government will make
award by [Contracting Officer insert date].
Each delivery date in the delivery schedule above will be
extended by the number of calendar days after the above
date that the contract is in fact awarded. Attention is direct-
ed to the Contract Award provision of the solicitation that
provides that a written award or acceptance of offer mailed
or otherwise furnished to the successful offeror resultsin a
binding contract. Therefore, the offeror shall compute the
time available for performance beginning with the actua
date of award, rather than the date the written notice of
award is received from the Contracting Officer through the
ordinary mails.

Alternate Il (APR 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor
receives notice of award, the contracting officer may sub-
gtitute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading of the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
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based on the assumption that the successful offeror will
receive notice of award by [Contracting

Officer insert date]. Each delivery date in the delivery
schedule above will be extended by the number of calendar
days after the above date that the Contractor receives notice
of award; provided, that the Contractor promptly acknow!-
edges receipt of notice of award.

Alternate 111 (APR 1984). If the delivery schedule is to
be based on the actual date the contractor receives awritten
notice of award, the contracting officer may delete para-
graph (b) of the basic clause. The time may be expressed
by substituting “within days after the date of receipt of a
written notice of award” as the heading of the third column
of paragraph (a) of the basic clause.
52.211-10 Commencement, and

Completion of Work.

As prescribed in 11.404(b), insert the following clause
in solicitations and contracts when a fixed-price construc-
tion contract is contemplated. The clause may be changed
to accommodate the issuance of orders under indefinite-
delivery contracts for construction.

COMMENCEMENT, PROSECUTION, AND
COMPLETION OF WORK (APR 1984)

The Contractor shall be required to () commence work
under this contract within [Contracting Officer
insert number] calendar days after the date the Contractor
receives the notice to proceed, (b) prosecute the work dili-
gently, and (c) complete the entire work ready for use not
later than * The time stated for comple-
tion shall include final cleanup of the premises.

(End of clause)

*The Contracting Officer shall specify either a number
of days after the date the contractor receives the notice to
proceed, or a calendar date.

Alternate | (APR 1984). If the completion date is expressed
as a specific calendar date, computed on the basis
of the contractor receiving the notice to proceed by a certain
day, add the following paragraph to the basic clause:

The completion date is based on the assumption that the
successful offeror will receive the notice to proceed
by [Contracting Officer insert date]. The
completion date will be extended by the number of calendar
days after the above date that the Contractor receives the
notice to proceed, except to the extent that the delay in
issuance of the notice to proceed results from the failure of the
Contractor to execute the contract and give the required per-
formance and payment bonds within the time specified in the
offer.

Prosecution,

52.211-11 Liquidated Damages—Supplies, Services, or
Research and Development.
As prescribed in 11.504(a), the contracting officer may
insert the following clause in solicitations and contracts
when a fixed-price contract is contemplated for supplies,
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services, or research and devel opment (see 11.502(b)):
LIQUIDATED DAMAGES—SUPPLIES, SERVICES, OR
RESEARCH AND DEVELOPMENT (APR 1984)

(a) If the Contractor fails to deliver the supplies or per-
form the services within the time specified in this contract,
or any extension, the Contractor shall, in place of actual
damages, pay to the Government as fixed, agreed, and
liquidated damages, for each calendar day of delay the
sum of [Contracting Officer insert
amount].

(b) Alternatively, if delivery or performance is so
delayed, the Government may terminate this contract in
whole or in part under the Default—Fixed-Price Supply
and Service clause in this contract and in that event, the
Contractor shall be liable for fixed, agreed, and liquidated
damages accruing until the time the Government may rea-
sonably obtain delivery or performance of similar supplies
or services. The liquidated damages shall be in addition to
excess costs under the Termination clause.

(c) The Contractor shall not be charged with liquidated
damages when the delay in delivery or performance arises
out of causes beyond the control and without the fault or
negligence of the Contractor as defined in the
Default—Fixed-Price Supply and Service clause in this
contract.

(End of clause)

52.211-12 Liquidated Damages—Construction.

As prescribed in 11.504(b), the contracting officer may
insert the following clause in solicitations and contracts for
construction, except contracts on a cost-plus-fixed-fee
basis (see 11.502(b)):

LIQUIDATED DAMAGES—CONSTRUCTION
(APR 1984)

(a) If the Contractor fails to complete the work within
the time specified in the contract, or any extension, the
Contractor shall pay to the Government as liquidated dam-
ages, the sum of [Contracting
Officer insert amount] for each day of delay.

(b) If the Government terminates the Contractor’s right
to proceed, the resulting damage will consist of liquidated
damages until such reasonable time as may be required
for final completion of the work together with any
increased costs occasioned the Government in completing
the work.

(c) If the Government does not terminate the
Contractor’s right to proceed, the resulting damage will
consist of liquidated damages until the work is completed
or accepted.

(End of clause)

Alternate | (APR 1984). If different completion dates
are specified in the contract for separate parts or stages of
the work, revise paragraph (@) of the clause to state the
amount of liquidated damages for delay of each separate
part or stage of the work.
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52.211-13 Time Extensions.

As prescribed in 11.504(c), insert the following clause
in solicitations and contracts for construction in which the
clause at 52.212-5, Liquidated Damages—Construction, is
used with its Alternate I:

TIME EXTENSIONS (APR 1984)

Notwithstanding any other provisions of this contract, it
is mutually understood that the time extensions for changes
in the work will depend upon the extent, if any, by which
the changes cause delay in the completion of the various
elements of construction. The change order granting the
time extension may provide that the contract completion
date will be extended only for those specific elements so
delayed and that the remaining contract completion dates
for all other portions of the work will not be altered and
may further provide for an equitable readjustment of liqui-
dated damages under the new completion schedule.

(End of clause)

52.211-14 Notice of Priority Rating for National Defense

Use.

As prescribed in 11.604(a), insert the following provi-
sion:

NOTICE OF PRIORITY RATING FOR NATIONAL

DEFENSE USE (SEP 1990)

Any contract awarded as a result of this solicitation will
be [J DX rated order; [J DO rated order certified for
national defense use under the Defense Priorities and
Allocations System (DPAS) (15 CFR 700), and the
Contractor will be required to follow all of the require-
ments of this regulation. [Contracting Officer check
appropriate box.]

(End of provision)

52.211-15 Defense Priority and Allocation

Requirements.

As prescribed in 11.604(b), insert the following clause:
DEFENSE PRIORITY AND ALLOCATION
REQUIREMENTS (SEP 1990)

This is a rated order certified for national defense use,
and the Contractor shall follow all the requirements of the
Defense Priorities and Allocations System regulation (15
CFR 700).

(End of clause)

52.211-16 Variation in Quantity.

As prescribed in 11.703(a), insert the following clause
in solicitations and contracts when a fixed-price contract is
contemplated for supplies, and for services that involve the
furnishing of supplies:

VARIATION IN QUANTITY (APR 1984)

(a) A variation in the quantity of any item called for by
this contract will not be accepted unless the variation has
been caused by conditions of loading, shipping, or packing,
or allowances in manufacturing processes, and then only to

the extent, if any, specified in paragraph (b) below.
(b) The permissible variation shall be limited to:
Percent increase [Contracting Officer insert

percentage]

Percent decrease [Contracting Officer insert

percentage]

This increase or decrease shall
to ¥
(End of clause)
*Contracting Officer shall insert in the blank the desig-
nation(s) to which the percentages apply, such as (1) the
total contract quantity, (2) item 1 only, (3) each quantity
specified in the delivery schedule, (4) the total item quan-
tity for each destination, or (5) the total quantity of each

item without regard to destination.

apply

52.211-17 Delivery of Excess Quantities.

As prescribed in 11.703(b), insert the following clause:

DELIVERY OF EXCESS QUANTITIES (SEP 1989)

The Contractor is responsible for the delivery of each
item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quantities
of any item in excess of the quantity called for (after con-
sidering any allowable variation in quantity), such excess
quantities will be treated as being delivered for the conve-
nience of the Contractor. The Government may retain such
excess quantities up to $250 in value without compensating
the Contractor therefor, and the Contractor waives all right,
title, or interests therein. Quantities in excess of $250 will,
at the option of the Government, either be returned at the
Contractor’s expense or retained and paid for by the
Government at the contract unit price.

(End of clause)

52.211-18 Variation in Estimated Quantity.

As prescribed in 11.703(c), insert the following clause
in solicitations and contracts when a fixed-price construc-
tion contract is contemplated that authorizes a variation in
the estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY
(APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the
unit-priced item varies more than 15 percent above or
below the estimated quantity, an equitable adjustment in
the contract price shall be made upon demand of either
party. The equitable adjustment shall be based upon any
increase or decrease in costs due solely to the variation
above 115 percent or below 85 percent of the estimated
guantity. If the quantity variation is such as to cause an
increase in the time necessary for completion, the
Contractor may request, in writing, an extension of time, to
be received by the Contracting Officer within 10 days from
the beginning of the delay, or within such further period as
may be granted by the Contracting Officer before the date
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of final settlement of the contract. Upon the receipt of a
written request for an extension, the Contracting Officer
shall ascertain the facts and make an adjustment for
extending the completion date as, in the judgement of the
Contracting Officer, isjustified.

(End of clause)

52.212-1 Instructionsto Offerors—Commercial Items.

As prescribed in 12.301(b)(1), insert the following pro-
vision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL

ITEMS (OCT 1995)

(8) Sandard industrial classification (SIC) code and
small business size standard. The SIC code and small
business size standard for this acquisition appear in Block
10 of the solicitation cover sheet (SF 1449). However, the
small business size standard for a concern which submits
an offer in its own name, but which proposes to furnish an
item which it did not itself manufacture, is 500 employees.

(b) Submission of offers. Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation. Offers may be sub-
mitted on the SF 1449, letterhead stationery, or as other-
wise specified in the solicitation. As a minimum, offers
must show—

(1) The solicitation number;

(2) The time specified in the solicitation for receipt
of offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered
in sufficient detail to evaluate compliance with the
requirements in the solicitation. This may include prod-
uct literature, or other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms,

(7) "Remit to" address, if different than mailing
address;

(8) A completed copy of the representations and cer-
tifications at FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as
an evaluation factor, to include recent and relevant con-
tracts for the same or similar items and other references
(including contract numbers, points of contact with tele-
phone numbers and other relevant information); and

(11) If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement
with all terms, conditions, and provisions included in
the solicitation. Offers that fail to furnish required rep-
resentations or information, or reject the terms and con-
ditions of the solicitation may be excluded from consid-
eration.

(c) Period for acceptance of offers. The offeror agrees
to hold the pricesin its offer firm for 30 calendar days from

52-30

the date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time
specified for receipt of offers. Unless otherwise specified
in this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender's
request and expense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions
or commercia items for satisfying the requirements of this
solicitation. Each offer submitted will be evaluated sepa-
rately.

(f) Late offers. Offers or modifications of offers
received at the address specified for the receipt of offers
after the exact time specified for receipt of offers will not
be considered.

(g) Contract award (not applicable to Invitation for
Bids). The Government intends to evaluate offers and
award a contract without discussions with offerors.
Therefore, the offeror's initial offer should contain the
offeror's best terms from a price and technical standpoint.
However, the Government reserves the right to conduct
discussions if later determined by the Contracting Officer
to be necessary. The Government may reject any or all
offers if such action is in the public interest; accept other
than the lowest offer; and waive informalities and minor
irregularitiesin offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations. Unless otherwise pro-
vided in the Schedule, offers may not be submitted for
guantities less than those specified. The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1) The Index of Federal Specifications,
Standards and Commercial Item Descriptions and the doc-
uments listed in it may be obtained from the General
Services Administration, Federal Supply Service Bureau,
Specifications Section, Suite 8100, 470 L'Enfant Plaza,
SW, Washington, DC 20407 ((202) 755-0325/0326).

(2) The DOD Index of Specifications and Standards
(DODISS) and documents listed in it may be obtained
from the Standardization Documents Desk, Building
4D, 700 Rabbins Avenue, Philadelphia, PA 19111-5094
(telephone (215) 697-2569).

(i) Automatic distribution may be obtained on a
subscription basis.
(i1) Individual documents may be ordered from the

Telespecs ordering system by touch-tone telephone.

A customer number is required to use this service

and can be obtained from the Standardization
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Documents Order Desk or the Special Assistance

Desk (telephone (610) 607-2667/2179).

(3) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their
preparation, publication or maintenance.

(End of provision)

52.212-2 Evaluation—Commercial Items

As prescribed in 12.301(c), the Contracting Officer may

insert a provision substantially as follows:
EVALUATION—COMMERCIAL ITEMS
(OCT 1995)

(a) The Government will award a contract resulting
from this solicitation to the responsible offeror whose offer
conforming to the solicitation will be most advantageous to
the Government, price and other factors considered. The
following factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered
to meet the Government requirement; (ii) price; (iii) past
performance (see FAR 15.605) and include themin the rel-
ative order of importance of the evaluation factors, such
asin descending order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance

with FAR 15.605, the relative importance of all other eval-
uation factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to
the total price for the basic requirement. The Government
may determine that an offer is unacceptable if the option
prices are significantly unbalanced. Evaluation of options
shall not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt,
unless a written notice of withdrawal is received before
award.

(End of Provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following pro-
vision:
OFFEROR REPRESENTATIONS AND CERTIFICA-
TIONS—COMMERCIAL ITEMS (OCT 1995)
(a) Definitions. Asused in this provision:
“Emerging small business” means a small business

concern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR Part 121 and size standards in
this solicitation.

“Small disadvantaged business concern” means a small
business concern that—

(1) Is at least 51 percent unconditionally owned by
one or more individuals who are both socially and eco-
nomically disadvantaged, or a publicly owned business,
having at least 51 percent of its stock unconditionally
owned by one or more socially and economically disad-
vantaged individuals, and

(2) Has its management and daily business controlled
by one or more such individuals. This term also means
a small business concern that is at least 51 percent
unconditionally owned by an economically disadvan-
taged Indian tribe or Native Hawaiian organization, or a
publicly owned business having at least 51 percent of its
stock unconditionally owned by one or more of these
entities, which has its management and daily business
controlled by members of an economically disadvan-
taged Indian tribe or Native Hawaiian organization and
which meets the requirements of 13 CFR Part 124.
“Women-owned small business concern” means a small

business concern—

(1) Which is at least 51 percent owned by one or
more women or, in the case of any publicly owned
business, at least 51 percent of the stock of which is
owned by one or more women; and

(2) Whose management and daily business opera-
tions are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more
women; or in the case of any publicly owned business,
at least 51 percent of the stock of which is owned by
one or more women; and whose management and daily
business operations are controlled by one or more
women.

(b) Taxpayer identification number (TIN) (26 U.S.C.
6050M). (1) Taxpayer Identification Number (TIN).

CJTIN: .

[J TIN has been applied for.

[J TIN is not required because:

[J Offeror isanonresident alien, foreign corpora
tion, or foreign partnership that does not have income
effectively connected with the conduct of a trade or
business in the U.S. and does not have an office or place
of business or afiscal paying agent inthe U.S,;

[J Offeror is an agency or instrumentality of afor-
eign government;
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[J Offeror is an agency or instrumentality of a
Federal, state, or local government;
[J Other. State basis.

(2) Corporate Satus.

[J Corporation providing medical and health care
services, or engaged in the billing and collecting of pay-
ments for such services,

[J Other corporate entity;

[J Not a corporate entity:

[] Sole proprietorship

[J Partnership

[J Hospital or extended care facility described in
26 CFR 501(c)(3) that is exempt from taxation under 26
CFR 501(a).

(3) Common Parent.

[J Offeror is not owned or controlled by a common
parent:

(] Name and TIN of common parent:

Name

TIN
(c) Offerors must complete the following representa-

tions when the resulting contract is to be performed inside
the United States, its territories or possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, or the
District of Columbia. Check all that apply.

(1) Sall business concern. The offeror represents as part
of itsoffer that it[ ] is [] isnot asmall business concern.

(2) Small disadvantaged business concern. The
offeror represents and certifies that it [ is, [J is not a
small disadvantaged business concern.

(3) Women-owned small business concern. The
offeror represents that it [ ] is, [ is not a women-owned
small business concern.

Note: Complete paragraphs (c)(4) and (c)(5) only if
this solicitation is expected to exceed the simplified
acquisition threshold.

(4) Women-owned business concern. The offeror
represents that it [ ] is, [] is not, a women-owned busi-
ness concern.

(5) Tie bid priority for labor surplus area concerns.
If this is an invitation for bid, small business offerors
may identify the labor surplus areas in which costs to be
incurred on account of manufacturing or production (by
offeror or first-tier subcontractors) amount to more than
50 percent of the contract price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete
only if the offeror has certified itself to be a small busi-
ness concern under the size standards for this solicita-
tion.]

(i) (Complete only for solicitations indicated in
an addendum as being set-aside for emerging small
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businesses in one of the four designated industry
groups (DIGs).) The offeror represents as part of its
offer that it [J is, [] is not an emerging small busi-
ness.

(if) (Complete only for solicitations indicated in
an addendum as being for one of the targeted indus-
try categories (TICs) or four designated industry
groups (DIGs).) Offeror represents and certifies as
follows:

(A) Offeror's number of employees for the past

12 months (check the Employees column if size

standard stated in the solicitation is expressed in

terms of number of employees); or
(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annual

Gross Number of Revenues column if size stan-

dard stated in the solicitation is expressed in terms

of annual receipts).

(Check one of the following):

Average Annual
Number of Employees  Gross Revenues
____B0orfewer %1 millionor less
__ 51-100 ___$1,000,001 - $2 million
_101-250 ___$2,000,001 - $3.5 million
__ 251-500 __ $3,500,001 - $5 million
_ 501-750 ___ $5,000,001 - $10 million
__ 751-1,000 ___$10,000,001 - $17 million
____ Over 1,000 __ Over $17 million

(d) Certifications and representations required to

implement provisions of Executive Order 11246—

(1) Certification of non-segregated facilities.
(Applies only if the contract amount is expected to
exceed $10,000)—

By submission of this offer, the offeror certifies that it
does not and will not maintain or provide for its employ-
ees, any facilities that are segregated on the basis of race,
color, religion, or national origin because of habit, loca
custom, or otherwise and that it does not and will not
permit its employees to perform their services at any
location where segregated facilities are maintained. The
offeror agrees that a breach of this certification isaviola-
tion of the Equal Opportunity clause in the contract.

(2) Previous Contracts and Compliance. The offeror
represents that—

(i) It J has, [ has not, participated in a previous
contract or subcontract subject either to the Equal
Opportunity clause of this solicitation, the clause
originally contained in Section 310 of Executive
Order 10925, or the clause contained in Section 201
of Executive Order 11114; and

(i) 1t [ has, [ has not, filed all required compli-
ance reports.

(3) Affirmative Action Compliance. The offeror
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represents that—

(i) 1t [ has developed and has on file, [ ] has not
developed and does not have on file, at each estab-
lishment, affirmative action programs required by
rules and regulations of the Secretary of Labor (41
CFR Subparts 60-1 and 60-2), or

(i) 1t ] has not previously had contracts subject to
the written affirmative action programs requirement
of the rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352). (Appliesonly if the
contract is expected to exceed $100,000.) By submission of
its offer, the offeror certifies to the best of its knowledge and
belief that no Federa appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member
of Congress, an officer or employee of Congress or an
employee of a Member of Congress on his or her behaf in
connection with the award of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate. (Applies only if FAR clause
52.225-9, Buy American Act - Trade Agreement - Balance
of Payments Program, isincluded in this solicitation.)

(1) The offeror hereby certifies that each end product,
except those listed in paragraph (f)(2) of this provision,
is a domestic end product (as defined in the clause enti-
tled “Buy American Act - Trade Agreements—Balance
of Payments Program”) and that components of
unknown origin have been considered to have been
mined, produced, or manufactured outside the United
States, a designated country, a North American Free
Trade Agreement (NAFTA) country, or a Caribbean
Basin country, as defined in section 25.401 of the
Federal Acquisition Regulation.

(2) Excluded End Products:

LINEITEM NO. COUNTRY OF ORIGIN

(List as necessary)

(3) Offers will be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each
excluded end product listed in paragraph (f)(2) of this
provision, offerors must identify and certify below those
excluded end products that are designated or NAFTA
country end products, or Caribbean Basin country end
products. Products that are not identified and certified
below will not be deemed designated country end prod-
ucts, NAFTA country end products, or Caribbean Basin
country end products. Offerors must certify by inserting
the applicable line item numbersin the following:

(i) The offeror certifies that the following supplies

qualify as “designated or NAFTA country end prod-
ucts’ as those terms are defined in the clause entitled
"Buy American Act - Trade Agreements - Balance of
Payments Program:"

(Insert line item numbers)

(ii) The offeror certifies that the following sup-
plies qualify as "Caribbean Basin country end prod-
ucts' as that term is defined in the clause entitled
"Buy American Act - Trade Agreements - Balance of
Payments Program":

(Insert line item numbers)

(4) Offers will be evaluated in accordance with FAR
Part 25.

(g) Buy American Act - North American Free Trade
Agreement (NAFTA) Implementation Act—Balance of
Payments Program Certificate. (Applies only if FAR
clause 52.225-21, Buy American Act—North American
Free Trade Agreement (NAFTA) Implementation
Act—Balance of Payments Program, is included in this
solicitation.)

(1) The offeror hereby certifies that each end product,
except those listed in paragraph (g)(2) of this provision,
is a domestic end product (as defined in the clause enti-
tled “Buy American Act—North American Free Trade
Agreement (NAFTA) Implementation Act—Balance of
Payments Program” and that components of unknown
origin have been considered to have been mined, pro-
duced, or manufactured outside the United States.

(2) Excluded End Products:

LINEITEM NO. COUNTRY OF ORIGIN

(List as necessary )

(3) Offers will be evaluated by giving certain prefer-
ences to domestic end products or NAFTA country end
products over other end products. In order to obtain
these preferences in the evaluation of each excluded end
product listed in paragraph (g)(2) of this provision,
offerors must identify and certify below those excluded
end products that are NAFTA country end products.
Products that are not identified and certified below will
not be deemed NAFTA country end products. Offerors
must certify by inserting the applicable line item num-
bersin the following:

The offeror certifies that the following supplies quali-
fy as “NAFTA country end products’ as that term is
defined in the clause entitled "Buy American Act -
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North American Free Trade Agreement Implementation
Act - Balance of Payments Program:"

(Insert line item numbers)
(4) Offers will be evaluated in accordance with FAR

Part 25.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). The
offeror certifies, to the best of its knowledge and belief,
that—

(1) The offeror and/or any of its principals [] are,

[] are not presently debarred, suspended, proposed for

debarment, or declared ineligible for the award of con-

tracts by any Federal agency, and

(2) [J Have, [J have not, within a three-year period

preceding this offer, been convicted of or had a civil
judgment rendered against them for: commission of
fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a Federal, state or
local government contract or subcontract; violation of
Federal or state antitrust statutes relating to the submis-
sion of offers; or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records,
making false statements, or receiving stolen property;
and [J are, [ are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity
with, commission of any of these offenses.

(i) Procurement Integrity Certification (41 U.S.C.
423). (Applies only if the contract is expected to
exceed $100,000.)

I, the undersigned, am the officer or employee
responsible for the preparation of this offer. | certify,
to the best of my knowledge and belief, that either—

[J I have no information, or

[J | have disclosed information to the Contracting
Officer concerning a violation or possible violation
of subsection (@), (b), (d) or (f) of 41 U.S.C. 423,
Procurement Integrity, or its implementing regula-
tions that may have occurred during the conduct of
this procurement.

[ Sgnature of the officer or employee responsible for
the offer and date]
(End of Provision)

52.212-4 Contract Termsand Conditions —

Commercial Items.

As prescribed in 12.301(b)(3), insert the following
clause:

CONTRACT TERMS AND CONDITIONS—
COMMERCIAL ITEMS (OCT 1995)

(a) Inspection/Acceptance. The Contractor shall only

tender for acceptance those items that conform to the
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requirements of this contract. The Government reserves
the right to inspect or test any supplies or services that have
been tendered for acceptance. The Government may
require repair or replacement of nonconforming supplies or
reperformance of nonconforming services at no increase in
contract price. The Government must exercise its post-
acceptance rights (1) within a reasonable time after the
defect was discovered or should have been discovered; and
(2) before any substantial change occurs in the condition of
the item, unless the change is due to the defect in the item.

(b) Assignment. The Contractor or its assignee’s rights
to be paid amounts due as a result of performance of this
contract, may be assigned to a bank, trust company, or
other financing ingtitution, including any Federal lending
agency in accordance with the Assignment of Claims Act
(31U.S.C. 3727).

(c) Changes. Changes in the terms and conditions of
this contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C. 601-613).
Failure of the parties to this contract to reach agreement on
any request for equitable adjustment, claim, appeal or
action arising under or relating to this contract shall be a
dispute to be resolved in accordance with the clause at FAR
52.233-1, Disputes, which is incorporated herein by refer-
ence. The Contractor shall proceed diligently with perfor-
mance of this contract, pending final resolution of any dis-
pute arising under the contract.

(e) Definitions. The clause at FAR 52.202-1,
Definitions, isincorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and with-
out its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays
of common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably
possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(g) Invoice. The Contractor shall submit an original
invoice and three copies (or electronic invoice, if autho-
rized,) to the address designated in the contract to receive
invoices. An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number and,
if applicable, the order number;

(4) Description, quantity, unit of measure, unit price
and extended price of the items delivered;
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(5) Shipping number and date of shipment including
the bill of lading number and weight of shipment if
shipped on Government bill of lading;

(6) Terms of any prompt payment discount offered;

(7) Name and address of official to whom payment is
to be sent; and

(8) Name, title, and phone number of person to be
notified in event of defective invoice.

Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management
and Budget (OMB) Circular A-125, Prompt Payment.

(h) Patent indemnity. The Contractor shall indemnify
the Government and its officers, employees and agents
against liability, including costs, for actual or alleged direct
or contributory infringement of, or inducement to infringe,
any United States or foreign patent, trademark or copy-
right, arising out of the performance of this contract, pro-
vided the Contractor is reasonably notified of such claims
and proceedings.

(i) Payment. Payment shall be made for items accepted
by the Government that have been delivered to the delivery
destinations set forth in this contract. The Government will
make payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment. Payments under
this contract may be made by the Government either by
check, electronic funds transfer, or the Automated Clearing
House, at the option of the Government. In connection
with any discount offered for early payment, time shall be
computed from the date of the invoice. For the purpose of
computing the discount earned, payment shall be consid-
ered to have been made on the date which appears on the
payment check or the date on which an electronic funds
transfer was made.

(j) Risk of loss. Unless the contract specifically pro-
vides otherwise, risk of loss or damage to the supplies pro-
vided under this contract shall remain with the Contractor
until, and shall pass to the Government upon:

(1) Delivery of the suppliesto a carrier, if transporta-
tionisf.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is
f.o.b. destination.

(k) Taxes. The contract price includes all applicable
Federal, State, and local taxes and duties.

() Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of
such termination, the Contractor shall immediately stop all
work hereunder and shall immediately cause any and all of
its suppliers and subcontractors to cease work. Subject to
the terms of this contract, the Contractor shall be paid a
percentage of the contract price reflecting the percentage of
the work performed prior to the notice of termination, plus

reasonable charges the Contractor can demonstrate to the
satisfaction of the Government using its standard record
keeping system, have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this
purpose. This paragraph does not give the Government
any right to audit the Contractor’s records. The Contractor
shall not be paid for any work performed or costs incurred
which reasonably could have been avoided.

(m) Termination for cause. The Government may ter-
minate this contract, or any part hereof, for cause in the
event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or
fails to provide the Government, upon request, with ade-
guate assurances of future performance. In the event of
termination for cause, the Government shall not be liable to
the Contractor for any amount for supplies or services not
accepted, and the Contractor shall be liable to the
Government for any and all rights and remedies provided
by law. If it is determined that the Government improperly
terminated this contract for default, such termination shall
be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract,
title to items furnished under this contract shall pass to the
Government upon acceptance, regardless of when or where
the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided
by an express or implied warranty, the Contractor will not
be liable to the Government for consequential damages
resulting from any defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, executive
orders, rules and regulations applicable to its performance
under this contract.

(r) Compliance with laws unique to Government con-
tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated funds
to influence certain Federa contracts; 18 U.S.C. 431 relat-
ing to officials not to benefit; 40 U.S.C 327, et seq.,
Contract Work Hours and Safety Standards Act; 41 U.S.C.
51-58, Anti-Kickback Act of 1986; 41 U.S.C. 251 related to
whistle blower protections; and 49 U.S.C 40118, Fly
American.

(s) Order of precedence. Any inconsistencies in this
solicitation or contract shall be resolved by giving prece-
dence in the following order: (1) the schedule of
supplies/services; (2) the Assignments, Disputes,
Payments, Invoice, Other Compliances, and Compliance
with Laws Unique to Government Contracts paragraphs of
this clause; (3) the clause at 52.212-5; (4) addenda to this
solicitation or contract, including any license agreements

(FAC90-36) 52-30.5
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for computer software; (5) solicitation provisionsif thisisa
solicitation; (6) other paragraphs of this clause; (7) the
Standard Form 1449; (8) other documents, exhibits, and
attachments; and (9) the specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—Commer-
cial Items.

As prescribed in 12.301(b)(4), insert the following clause:
CONTRACT TERMS AND CONDITIONS REQUIRED
TO IMPLEMENT STATUTES OR EXECUTIVE
ORDERS—COMMERCIAL ITEMS
(JAN 1996)

(a) The Contractor agrees to comply with the following
FAR clauses, which are incorporated in this contract by ref-
erence, to implement provisions of law or executive orders
applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755); and
(2) 52.233-3, Protest After Award (31 U.S.C 3553

and 40 U.S.C. 759).

(b) The Contractor agrees to comply with the FAR and
FIRMR clauses in this paragraph (b) which the contracting
officer has indicated as being incorporated in this contract by
reference to implement provisions of law or executive orders
applicable to acquisitions of commercial items or components:

(Contracting Officer shall check as appropriate.)

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government, with Alternate | (41 U.S.C. 253g and 10
U.S.C. 2402).

___(2) 52.203-10, Price or Fee Adjustment for Illega
or Improper Activity (41 U.S.C. 423).

__ (3) 52.219-8, Utilization of Small Business
Concerns and Small Disadvantaged Business Concerns (15
U.S.C. 637 (d)(2) and (3)).

(4 52.219-9, small, Small Disadvantaged and
Women-Owned Small Business Subcontracting Plan (15
U.S.C. 637 (d)(4)).

___ (5) 52.219-14, Limitation on Subcontracting (15
U.S.C. 637(a)(14)).

__ (6) 52.222-26, Equal Opportunity (E.O. 11246).

(7)) 52.222-35, Affirmative Action for Special
Disabled and Vietnam Era Veterans (38 U.S.C. 4212).

___ (8) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793).

_(9) 52.222-37, Employment Reports on Special
Disabled Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

___(10) 52.225-3, Buy American Act - Supplies (41
U.S.C. 10).

_(11) 52.225-9, Buy American Act - Trade
Agreements Act - Balance of Payments Program (41
U.S.C. 10, 19 U.S.C. 2501-2582).

_ (12) [Reserved]
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___ (13) 52.225-18, European Union Sanction for End |
Products (E.O. 12849).

__(14) 52.225-19, European Union Sanction for I
Services (E.O. 12849).

__(15) 52.225-21, Buy American Act - North American
Free Trade Agreement Implementation Act - Balance of
Payments Program (41 U.S.C 10, Pub. L. 103-187).

__(16) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (46 U.S.C. 1241).

_(17) 201-39.5202-3, Procurement Authority
(FIRMR). (This acquisition is being conducted under

delegation of GSA's exclusive procurement

authority for FIP resources. The specific GSA DPA case

number is ).
(c) The Contractor agrees to comply with the FAR

clauses in this paragraph (c), applicable to commercia ser-
vices, which the Contracting Officer has indicated as being
incorporated in this contract by reference to implement
provisions of law or executive orders applicable to acquisi-
tions of commercial items or components:

(Contracting Officer check as appropriate.)

(1) 52.222-41, Service Contract Act of 1965, As
amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et
seq.).

_ (3) 52.222-43, Fair Labor Standards Act and
Service Contract Act - Price Adjustment (Multiple Year
and Option Contracts) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and
Service Contract Act - Price Adjustment (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

___ (5)52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, isin excess of the simplified acquisition thresh-
old, and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or
an authorized representative of the Comptroller General,
shall have access to and right to examine any of the
Contractor’s directly pertinent records involving trans-
actions related to this contract.

(2) The Contractor shall make available at its offices
at all reasonable times the records, materials, and other
evidence for examination, audit, or reproduction, until 3
years after fina payment under this contract or for any
shorter period specified in FAR Subpart 4.7, Contractor
Records Retention, of the other clauses of this contract.
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If this contract is completely or partially terminated, the
records relating to the work terminated shall be made
available for 3 years after any resulting final termination
settlement. Records relating to appeals under the dis-
putes clause or to litigation or the settlement of claims
arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are
finally resolved.

(3) As used in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form.
This does not require the Contractor to create or main-
tain any record that the Contractor does not maintain in
the ordinary course of business or pursuant to a provi-
sion of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than those
listed below (and as may be required by an addenda to this
paragraph to establish the reasonableness of prices under
Part 15), in a subcontract for commercial items or commer-
cial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Special
Disabled and Vietnam Era Veterans (38 U.S.C.
2012(a));

(3) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned U.S.-
Flagged Commercial Vessels (46 U.S.C. 1241)(flow
down not required for subcontracts awarded beginning
May 1, 1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.305, insert the following clause:
FAST PAYMENT PROCEDURE (AUG 1988)

(8 General. Invoices will be paid on the basis of the
Contractor’s delivery to a post office or common carrier
(or, in shipment by other means, to the point of first receipt
by the Government).

(b) Responsihility for supplies. Title to the supplies
shall vest in the Government upon delivery to a post office
or common carrier for shipment to the specific destination.
If shipment is by means other than Postal Service or com-
mon carrier, title to the supplies shall vest in the

Government upon delivery to the point of first receipt by
the Government. Notwithstanding any other provision of
the contract, order, or blanket purchase agreement, the
Contractor shall assume all responsibility and risk of loss
for supplies (1) not received at destination, (2) damaged in
transit, or (3) not conforming to purchase requirements.
The Contractor shall either replace, repair, or correct those
supplies promptly at the Contractor's expense, but only if
instructions to do so are furnished by the Contracting
Officer within 180 days from the date title to the supplies
vestsin the Government.

(c) Preparation of invoice. (1) Upon delivery of sup-
plies to a post office or common carrier, (or, in shipments
by other means, the point of first receipt by the
Government) the Contractor shall prepare an invoice as
provided in this contract, order, or blanket purchase agree-
ment. In addition, the invoice shall be prominently marked
“FAST PAY.”

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The cost of parcel
post insurance will not be paid by the Government. If
transportation charges are separately stated on the
invoice, the Contractor agrees to retain related paid
freight bills or other transportation hillings paid sepa-
rately for a period of 3 years and to furnish the bills to
the Government when requested for audit purposes.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report on a
prescribed form, the Contractor has the option of either
preparing the receiving report on the prescribed form or
including the following information on the invoice, in
addition to that required in subparagraph (c)(1)
above:

(i) A statement in prominent letters “NO
RECEIVING REPORT PREPARED.”

(i) Shipment number.

(iii) Mode of shipment.

(iv) At line item level, (A) nationa stock number
and/or manufacturer’s part number, (B) unit of mea-
sure, (C) Ship-To Point, (D) Mark-For Point if in
contract, and (E) FEDSTRIP/MILSTRIP document
number if in contract.

(4) If this contract, order or blanket purchase agree-
ment does not require preparation of a receiving report
on a prescribed form, the invoice will include at the line

52-30.7
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item level information at the line item level in addition to

that required in subparagraph (c)(1) above:

(i) Ship-To-Poaint.

(i) Mark-For-Point.

(iii) FEDSTRIP/MILSTRIP document number if
in contract, in addition to that required in subpara-
graph (c)(1) above.

(5) Where areceiving report is not required, a copy of
the invoice will be included in each shipment.

(d) Certification of invoice. The Contractor agrees that
the submission of an invoice to the Government for pay-
ment is a certification that the supplies for which the
Government is being billed have been shipped or delivered
in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. All outer shipping
containers shall be marked “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.507(b), insert the following clause:
INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state (a) the starting and ending
dates of the subscription délivery, and (b) either that orders
have been placed in effect for the addressees required, or that
the orders will be placed in effect upon receipt of payment.

(End of clause)
(AV 7-2003.45 1974 APR)

52.213-3 Noticeto Supplier.

As prescribed in 13.507(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WITHHOLD
PERFORMANCE and notify the Contracting Officer imme-
diately, giving your quotation.

(End of clause)

52.214-1 Solicitation Definitions—Sealed Bidding.

As prescribed in 14.201-6(b)(1), insert the following pro-
vision:

SOLICITATION DEFINITIONS—SEALED BIDDING
(JUL 1987)

“Government” means United States Government.

“Offer” means“bid” in sealed bidding.

“Solicitation” means an invitation for bids in sealed bid-
ding.

(End of provision)

52.214-2 Type of Business Organization—Sealed

Bidding.

As prescribed in 14.201-6(b)(2), insert the following pro-
vision:

TYPE OF BUSINESS ORGANIZATION—
SEALED BIDDING (JUL 1987)

The bidder, by checking the applicable box, represents
that—

(8) It operates as[ 1 a corporation incorporated under the
laws of the State of , [1 an individual, [J a
partnership, [ a nonprofit organization, or [] a joint ven-
ture; or

(b) If the bidder is a foreign entity, it operates as [1 an
individual, [] a partnership, [ a nonprofit organization, [ ] a
joint venture, or [J a corporation, registered for business in

(country)
(End of provision)

52.214-3 Amendmentsto I nvitations for Bids.

As prescribed in 14.201-6(b)(3), insert the following pro-
vision:

AMENDMENTSTO INVITATIONS FOR BIDS
(DEC 1989)

(a) If this solicitation is amended, then all terms and con-
ditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amendment
to this solicitation (1) by signing and returning the amend-
ment, (2) by identifying the amendment number and date in
the space provided for this purpose on the form for submit-
ting a bid, (3) by letter or telegram, or (4) by facsimile, if
facsimile bids are authorized in the solicitation. The
Government must receive the acknowledgment by the time
and at the place specified for receipt of hids.

(End of provision)

52.214-4 False Statementsin Bids.

As prescribed in 14.201-6(b)(4), insert the following pro-
visionin al invitations for bids:

FALSE STATEMENTSIN BIDS (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)

(R 2-201(b)(xiii))

(R 1-2.201(a)(11))
52.214-5 Submission of Bids.

As prescribed in 14.201-6(c)(1), insert the following pro-
vision:

SUBMISSION OF BIDS (JUL 1995)

(a) Bids and bid modifications shall be submitted in
sealed envelopes or packages (unless submitted by electron-
ic means) (1) addressed to the office specified in the solici-
tation, and (2) showing the time specified for receipt, the
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solicitation number, and the name and address of the bidder. holidays; or

(b) Telegraphic bids will not be considered unless autho-
rized by the solicitation; however, bids may be modified or
withdrawn by written or telegraphic notice.

(c) Facsimile bids, modifications, or withdrawals, will
not be considered unless authorized by the solicitation.

(d) Bids submitted by electronic commerce shall be con-
sidered only if the electronic commerce method was specifi-
cally stipulated or permitted by the solicitation.

(End of provision)

52.214-6 Explanation to Prospective Bidders.

As prescribed in 14.201-6(c)(2), insert the following pro-
vision:

EXPLANATION TO PROSPECTIVE BIDDERS
(APR 1984)

Any prospective bidder desiring an explanation or inter-
pretation of the solicitation, drawings, specifications, etc.,
must request it in writing soon enough to alow a reply to
reach al prospective bidders before the submission of their
bids. Oral explanations or instructions given before the
award of a contract will not be binding. Any information
given a prospective bidder concerning a solicitation will be
furnished promptly to all other prospective bidders as an
amendment to the solicitation, if that information is neces-
sary in submitting bids or if the lack of it would be prejudi-
cia to other prospective bidders.

(End of provision)
(R SF 33A, Para 3, 1978 JAN)

52.214-7 L ate Submissions, M odifications, and

Withdrawals of Bids.

As prescribed in 14.201-6(c)(3), insert the following pro-
vision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (JUL 1995)

(a) Any bid received at the office designated in the solic-
itation after the exact time specified for receipt will not be
considered unless it is received before award is made and
it—

(1) Was sent by registered or certified mail not later
than the fifth calendar day before the date specified for
receipt of bids (e.g., a bid submitted in response to a
solicitation requiring receipt of bids by the 20th of the
month must have been mailed by the 15th);

(2) Was sent by mail or, if authorized by the solicita-
tion, was sent by telegram or via facsimile, and it is
determined by the Government that the late receipt was
due solely to mishandling by the Government after
receipt at the Government installation;

(3) Was sent by U.S. Postal Service Express Mail
Next Day Service-Post Office To Addressee, not later
than 5:00 p.m. at the place of mailing two working days
prior to the date specified for receipt of bids. The term
“working days’ excludes weekends and U.S. Federal
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(4) Was transmitted through an electronic commerce

method authorized by the solicitation and was received

by the Government not later than 5:00 p.m., one working
day prior to the date specified for receipt of bids.

(b) Any modification or withdrawal of abid is subject to
the same conditions asin paragraph (&) of this provision.

() The only acceptable evidence to establish the date of
mailing of alate bid, modification, or withdrawal sent either
by registered or certified mail isthe U.S. or Canadian Postal
Service postmark both on the envelope or wrapper and on
the original receipt from the U.S. or Canadian Postal
Service. Both postmarks must show a legible date or the
bid, modification, or withdrawal shall be processed as if
mailed late. “Postmark” means a printed, stamped, or oth-
erwise placed impression (exclusive of a postage meter
machine impression) that is readily identifiable without fur-
ther action as having been supplied and affixed by employ-
ees of the U.S. or Canadian Postal Service on the date of
mailing. Therefore, bidders should request the postal clerk
to place a legible hand cancellation bull's-eye postmark on
both the receipt and the envelope or wrapper.

(d) The only acceptable evidence to establish the time of
receipt at the Government installation is the time/date stamp
of that installation on the bid wrapper or other documentary
evidence of receipt maintained by the installation.

(e) The only acceptable evidence to establish the date of
mailing of a late bid, modification, or withdrawal sent by
U.S. Postal Service Express Mail Next Day Service-Post
Office to Addressee is the date entered by the post
office receiving clerk on the “Express Mail Next Day
Service-Post Office to Addressee” label and the postmark
on the envelope or wrapper and on the original receipt from
the U.S. Postal Service. “Postmark” has the same meaning
as defined in paragraph (c) of this provision, excluding
postmarks of the Canadian Postal Service. Therefore, bid-
ders should request the postal clerk to place a legible hand
cancellation bull's-eye postmark on both the receipt and the
envelope or wrapper.

(f) Notwithstanding paragraph (@) of this provision, a
late modification of an otherwise successful bid that makes
its terms more favorable to the Government will be consid-
ered at any timeit is received and may be accepted.

(g) Bids may be withdrawn by written notice or tele-
gram (including mailgram) received at any time before the
exact time set for receipt of bids. If the solicitation autho-
rizes facsimile bids, bids may be withdrawn via facsimile
received at any time before the exact time set for receipt of
bids, subject to the conditions specified in the provision
entitled “Facsimile Bids.” A bid may be withdrawn in per-
son by a bidder or its authorized representative if, before
the exact time set for receipt of bids, the identity of the per-
son requesting withdrawal is established and the person
signsareceipt for the bid.

(End of provision)
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52.214-8 [Reser ved]

52.214-9 Failure to Submit Bid.

As prescribed in 14.201-6(e)(1), insert the following pro-
vision in invitations for bids:

FAILURE TO SUBMIT BID (JUL 1995)

Recipients of this solicitation not responding with a bid
should not return this solicitation, unless it specifies other-
wise. Instead, they should advise the issuing office by let-
ter, postcard, or established electronic commerce methods,
whether they want to receive future solicitations for similar
requirements. If a recipient does not submit a bid and does
not notify the issuing office that future solicitations are
desired, the recipient’s name may be removed from the
applicable mailing list.

(End of provision

52.214-10 Contract Award—Sealed Bidding.

As prescribed in 14.201-6(€)(2), insert the following pro-
vision:

CONTRACT AWARD—SEALED BIDDING
(JUL 1990)

() The Government will evaluate bids in response to
this solicitation without discussions and will award a con-
tract to the responsible bidder whose bid, conforming to the
solicitation, will be most advantageous to the Government
considering only price and the price-related factors speci-
fied elsewherein the solicitation.

(b) The Government may (1) reject any or al bids, (2)
accept other than the lowest bid, and (3) waive informalities
or minor irregularitiesin bids received.

(c) The Government may accept any item or group of
items of abid, unless the bidder qualifies the bid by specific
limitations. Unless otherwise provided in the Schedule,
bids may be submitted for quantities less than those speci-
fied. The Government reserves the right to make an award
on any item for a quantity less than the quantity offered, at
the unit prices offered, unless the bidder specifies other-
wisein the bid.

(d) A written award or acceptance of a bid mailed or
otherwise furnished to the successful bidder within the
time for acceptance specified in the bid shall result in a
binding contract without further action by either party.

(e) The Government may reject a bid as nonresponsive
if the prices bid are materially unbalanced between line
items or subline items. A bid is materially unbalanced
when it is based on prices significantly less than cost for
some work and prices which are significantly overstated in
relation to cost for other work, and if there is a reasonable
doubt that the bid will result in the lowest overall cost to the
Government even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount to allowing an
advance payment.

(End of provision)

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

As prescribed in 14.201-6(f), insert the following provi-
sion:

PREPARATION OF BIDS (APR 1984)

(a) Bidders are expected to examine the drawings, speci-
fications, Schedule, and all instructions. Failure to do so
will be at the bidder’s risk.

(b) Each bidder shall furnish the information required by
the solicitation. The bidder shall sign the bid and print or
type its name on the Schedule and each continuation sheet
on which it makes an entry. Erasures or other changes must
be initialed by the person signing the bid. Bids signed by an
agent shall be accompanied by evidence of that agent’s
authority, unless that evidence has been previously fur-
nished to the issuing office.

(c) For each item offered, bidders shall (1) show the unit
price, including, unless otherwise specified, packaging,
packing, and preservation and (2) enter the extended price
for the quantity of each item offered in the “Amount” col-
umn of the Schedule. In case of discrepancy between a unit
price and an extended price, the unit price will be presumed
to be correct, subject, however, to correction to the same
extent and in the same manner as any other mistake.

(d) Bids for supplies or services other than those speci-
fied will not be considered unless authorized by the solicita-
tion.

(e) Bidders must state a definite time for delivery of sup-
plies or for performance of services, unless otherwise speci-
fied in the solicitation.

(f) Time, if stated as a number of days, will include
Saturdays, Sundays, and holidays

(End of provision)
(R SF33A, Para2, 1978 JAN)

52.214-13 Telegraphic Bids.

As prescribed in 14.201-6(g)(1), insert the following pro-
vision:

TELEGRAPHIC BIDS (APR 1984)

(a) Bidders may submit telegraphic bids as responses to
this solicitation. These responses must arrive at the place,
and by the time, specified in the solicitation.

(b) Telegraphic bids shall refer to this solicitation and
include the items or subitems, quantities, unit prices, time
and place of delivery, al representations and other informa-
tion required by this solicitation, and a statement of agree-
ment with all the terms, conditions, and provisions of the
invitation for bids.

(c) Telegraphic bids that fail to furnish required repre-
sentations or information, or that reject any of the terms,
conditions, and provisions of the solicitation, may be
excluded from consideration.

(d) Bidders must promptly sign and submit complete
copies of the bidsin confirmation of their telegraphic bids.

52-41
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(e) The term “telegraphic bids,” as used in this provi-

sion, includes mailgrams.
(End of provision)
(R 7-2003.29 1964 MAR)

Alternate | (NOV 1988). As prescribed in 14.201-
6(0)(2), substitute the following for paragraph (d) of the
basic clause:

(d) Written confirmation of telegraphic bids is not
required.

52.214-14 Place of Performance—Sealed Bidding.

As prescribed in 14.201-6(h), insert the following provi-
sion:

PLACE OF PERFORMANCE—
SEALED BIDDING (APR 1985)

(a) The bidder, in the performance of any contract
resulting from this solicitation, [] intends, [] does not
intend [check applicable box] to use one or more plants or
facilities located at a different address from the address of
the bidder asindicated in this bid.

(b) If the bidder checks “intends” in paragraph (a)
above, it shall insert in the spaces provided below the
required information:
Place of Performance
(Street, Address, City,
County, State, Zip Code)

Name and Address of Owner
and Operator of the Plant or
Facility if Other than Bidder

(End of provision)

52.214-15 Period for Acceptance of Bids.

As prescribed in 14.201-6(i), insert the following provi-
sion:

PERIOD FOR ACCEPTANCE OF BIDS (APR 1984)

In compliance with the solicitation, the bidder agrees, if
thisbid is accepted within ........ calendar days (60 cal-
endar days unless a different period is inserted by the bid-
der) from the date specified in the solicitation for receipt of
bids, to furnish any or all items upon which prices are bid
at the price set opposite each item, delivered at the desig-
nated point(s), within the time specified in the Schedule.

(End of provision)
(R SF 331977 MAR)

52.214-16 Minimum Bid Acceptance Period.

As prescribed in 14.201-6(j), insert the following provi-
sion in invitations for bids, except for construction, if the
contracting officer determines that a minimum acceptance
period must be specified:

MINIMUM BID ACCEPTANCE PERIOD (APR 1984)

(a) “Acceptance period,” as used in this provision,
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means the number of calendar days available to the
Government for awarding a contract from the date speci-
fied in this solicitation for receipt of bids.

(b) This provision supersedes any language pertaining to
the acceptance period that may appear elsewhere in this
solicitation.

(c) The Government requires a minimum acceptance
periodof .......... calendar days [the Contracting
Officer shall insert the number of days].

(d) In the space provided immediately below, bidders
may specify a longer acceptance period than the
Government’s minimum requirement. The bidder allows
the following acceptance period:

.......... calendar days.

(e) A bid allowing less than the Government’s minimum
acceptance period will be regjected.

(f) The bidder agrees to execute all that it has undertak-
en to do, in compliance with its bid, if that bid is accepted
in writing within (1) the acceptance period stated in para
graph (c) of this clause or (2) any longer acceptance period
stated in paragraph (d) of this clause.

(End of provision)
(R 2-201(a) Sec. L(xvii) (A) and (B) 1975 MAR)
(R 2-201(b)(xii)(B) 1975 MAR)
(R 1-2.201(a)(15))

52.214-17 Affiliated Bidders.

As prescribed in 14.201-6(k), insert the following provi-
sion:

AFFILIATED BIDDERS (APR 1984)

(a) Business concerns are affiliates of each other when,
either directly or indirectly, (1) one concern controls or has
the power to control the other, or (2) athird party controls
or has the power to control both.

(b) Each bidder shall submit with its bid an affidavit
stating that it has no affiliates, or containing the following
information:

(1) The names and addresses of all affiliates of the
bidder.

(2) The names and addresses of all persons and con-
cerns exercising control or ownership of the bidder and
any or al of its affiliates, and whether they exercise
such control or ownership as common officers, direc-
tors, stockholders holding controlling interest, or other-
wise.

(End of provision)
(R 7-2003.12 1974 APR)

52.214-18 Preparation of Bids—Construction.
As prescribed in 14.201-6(1), insert the following provi-
sion:
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PREPARATION OF BIDS—CONSTRUCTION
(APR 1984)

(a) Bids must be (1) submitted on the forms furnished
by the Government or on copies of those forms, and (2)
manually signed. The person signing a bid must initial each
erasure or change appearing on any bid form.

(b) The bid form may require bidders to submit bid
prices for one or more items on various bases, includ-
ing—

(2) Lump sum bidding;

(2) Alternate prices,

(3) Units of construction; or

(4) Any combination of subparagraphs (1) through

(3) above.

(c) If the solicitation requires bidding on al items, fail-
ure to do so will disqualify the bid. If bidding on all items
is not required, bidders should insert the words “no bid” in
the space provided for any item on which no price is sub-
mitted.

(d) Alternate bids will not be considered unless this
solicitation authorizes their submission.

(End of provision)
(R SF 22, Para5, 1978 FEB)

52.214-19 Contract Award—Sealed Bidding—

Construction.

As prescribed in 14.201-6(m), insert the following pro-
vision:

CONTRACT AWARD—SEALED BIDDING—
CONSTRUCTION (FEB 1986)

(@) The Government will evaluate bids in response to
this solicitation without discussions and will award a con-
tract to the responsible bidder whose bid, conforming to the
solicitation, will be most advantageous to the Government,
considering only price and the price-related factors speci-
fied elsewhere in the solicitation.

(b) The Government may reject any or all bids, and
waive informalities or minor irregularitiesin bids received.

(c) The Government may accept any item or combina-
tion of items, unless doing so is precluded by a restrictive
limitation in the solicitation or the bid.

(End of provision)

52.214-20 Bid Samples.

As prescribed in 14.201-6(0)(1), insert the following
provision in invitations for bids if bid samples are required:
BID SAMPLES (APR 1984)

(a) “Bid samples’ are item sample submissions required
of biddersto show those characteristics of the offered prod-
ucts that cannot adequately be described by specifications
or purchase descriptions (e.g., balance, facility of use, or
pattern).

(b) Bid samples, required elsewhere in this solicitation,

must be furnished as part of the bid and must be received
by the time specified for receipt of bids. Failure to furnish
samples on time will require rejection of the bid, except
that alate sample sent by mail may be considered under the
Late Submissions, Modifications, and Withdrawals of Bids
provision of this solicitation.

(c) Bid samples will be tested or evaluated to determine
compliance with al the characteristics listed for examina-
tion in this solicitation. Failure of these samplesto conform
to the required characteristics will require rejection of the
bid. Products delivered under any resulting contract must
conform to (1) the approved sample for the characteristics
listed for test or evaluation and (2) the specifications for all
other characteristics.

(d) Unless otherwise specified in the solicitation, bid
samples shall be (1) submitted at no expense to the
Government, and (2) returned at the bidder’s request and
expense, unless they are destroyed during preaward testing.

(End of provision)
(R 7-2003.30(a) 1974 APR)
(R 1-2.202-4)
(R 2-202.4 1980 OCT)
(R SF 33A 1978 JAN)

Alternate | (APR 1984). If it appears that the conditions
in 14.202-4(f)(1) will apply and the contracting officer
anticipates granting waivers thereunder, and if the nature of
the required product does not necessitate limiting the grant
of a waiver to a product produced at the same plant in
which the product previously acquired or tested was pro-
duced, add the following paragraph (€) to the basic provi-
sion:

(e) At the discretion of the Contracting Officer, the
requirement for furnishing bid samples may be waived for
a bidder if (1) the bid states that the offered product is the
same as a product offered by the bidder tothe . . . . . ..
[as appropriate, the Contracting Officer shall designate
the contracting office or an alternate activity or office], and
(2) the Contracting Officer determines that the previously
offered product was accepted or tested and found to com-
ply with specification and other requirements for technical
acceptability conforming in every material respect with
those in this solicitation.

(R 7-2003.30(b) 1974 APR)
(R 1-2.202-4)

Alternate Il (APR 1984). If it appears that the conditions
in 14.202-4(f)(1) will apply and the contracting officer
anticipates granting waivers thereunder, and if the nature of
the required product necessitates limiting the grant of a
waiver to a product produced at the same plant in which
the product previously acquired or tested was produced,
add the following paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the
requirements for furnishing bid samples may be waived for
a bidder if (1) the bid states that the offered product is the
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same as a product offered by the bidder tothe . . . ... ...
[as appropriate, the Contracting Officer shall designate
the contracting office or an alternate activity or office] on a
previous acquisition, (2) the Contracting Officer deter-
mines that the previously offered product was accepted or
tested and found to comply with specification and other
requirements for technical acceptability conforming in
every material respect with those of this solicitation, and
(3) the product offered under this solicitation will be pro-
duced under aresulting contract at the same plant in which
the previously acquired or tested product was produced.
(R 7-2003.30(b) 1974 APR)

52.214-21 Descriptive Literature.

As prescribed in 14.201-6(p)(1), insert the following
provision in invitations for bids if (a) descriptive literature
is required to evaluate the technical acceptability of an
offered product and (b) the required information will not be
readily available unlessit is submitted by bidders:

DESCRIPTIVE LITERATURE (APR 1984)

(a) “Descriptive literature” means information (e.g.,
cuts, illustrations, drawings, and brochures) that is submit-
ted as part of a bid. Descriptive literature is required to
establish, for the purpose of evaluation and award, details
of the product offered that are specified elsewhere in the
solicitation and pertain to significant elements such as (1)
design; (2) materials; (3) components; (4) performance
characteristics; and (5) methods of manufacture, assembly,
construction, or operation. The term includes only informa-
tion required to determine the technical acceptability of the
offered product. It does not include other information such
as that used in determining the responsibility of a prospec-
tive Contractor or for operating or maintaining equipment.

(b) Descriptive literature, required elsewhere in this
solicitation, must be (1) identified to show the item(s) of
the offer to which it applies and (2) received by the time
specified in this solicitation for receipt of bids. Failure to
submit descriptive literature on time will require rejection
of the bid, except that late descriptive literature sent by
mail may be considered under the Late Submissions,
Modifications, and Withdrawals of Bids provision of this
solicitation.

(c) The failure of descriptive literature to show that the
product offered conforms to the requirements of this solici-
tation will require rejection of the bid.

(End of provision)
(R 7-2003.31(a) UNDATED)
(R 1-2.202-5(d))

Alternate | (APR 1984). If the possibility exists that the
contracting officer may waive the requirement for furnish-
ing descriptive literature for a bidder offering a previously
supplied product that meets specification requirements of
the current solicitation, add the following paragraphs (d)
and (e).

(d) At the discretion of the Contracting Officer, the
requirement for furnishing descriptive literature under this
52-44 (FAC 90-29)

solicitation may be waived for any bidder that makes an
affirmative representation in subparagraph (d)(1) below, if
the Contracting Officer determines that the product sup-
plied by the bidder under a prior contract meets the require-
ments of this solicitation.
(1) The bidder represents that it [1 has, [ has not
[check applicable box] supplied aproduct tothe ... ...
... [as appropriate, the Contracting Officer shall des-
ignate the contracting office or an alternate activity or
office] under a prior contract that is the same as the
product offered under this solicitation for which descrip-
tive literature is required.
(2) If the bidder checked “has’ in paragraph (d)(1)
above, and seeks a waiver of the requirement for sub-
mitting descriptive literature, the bidder must fill in the
following information:
Prior contract NUMDEY ..o
Date of prior CONIaCt ........cccveeveveerierereeeeeee e
Contract line item number of product supplied.....................
Name and address of government activity to which deliv-
EIY WaS MAOE......ceiiiieeeieere et
Date of final delivery of product supplied..........cccceeerenene

(e) Bidders must submit bids on the basis of required
descriptive literature or on the basis of a previously sup-
plied product under paragraph (d) above. A bidder submit-
ting a bid on one of these two bases may not elect to have
its bid considered on the alternative basis after the time
specified for receipt of bids. A bidder’s request for a waiv-
er under paragraph (d) above will be disregarded if that
bidder has submitted the descriptive literature required
under this solicitation.

(R 1-2003.31(b) UNDATED)
(R 2.202-5(e))

52.214-22 Evaluation of Bidsfor Multiple Awards.

As prescribed in 14.201-6(q), insert the following provi-
sion:

EVALUATION OF BIDS FOR MULTIPLE
AWARDS (MAR 1990)

In addition to other factors, bids will be evaluated on the
basis of advantages and disadvantages to the Government
that might result from making more than one award (multi-
ple awards). It is assumed, for the purpose of evaluating
bids, that $500 would be the administrative cost to the
Government for issuing and administering each contract
awarded under this solicitation, and individual awards will
be for the items or combinations of items that result in the
lowest aggregate cost to the Government, including the
assumed administrative costs.

(End of provision)

52.214-23 Late Submissions, Modifications, and
Withdrawals of Technical Proposals under Two-Step
Sealed Bidding.

As prescribed in 14.201-6(r), insert the following provi-
sion:
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LATE SUBMISSIONS, MODIFICATIONS, AND WITH-
DRAWALS OF TECHNICAL PROPOSALS UNDER
TWO-STEP SEALED BIDDING (JUL 1995)

(8 Any technical proposal under step one of two-step
sealed bidding received at the office designated in this solic-
itation after the exact time specified for receipt will not be
considered unlessit is received before the invitation for bids
in step two isissued and it—

(1) Weas sent by registered or certified mail not later
than the fifth calendar day before the date specified for
receipt of technical proposals (e.g., technical proposal
submitted in response to a solicitation requiring receipt
of technical proposals by the 20th of the month must
have been mailed by the 15th);

(2) Was sent (i) by mail, or (ii) if authorized, by tele-
gram (including mailgram) or via facsimile, and it is
determined by the Government that the late receipt was
due solely to mishandling by the Government after
receipt at the Government installation;

(3) Was sent by U.S. Postal Service Express Mail
Next Day Service-Post Office To Addressee, not later
than 5:00 p.m. at the place of mailing 2 working days
prior to the date specified for receipt of technical propos-
als. The term “working days’ excludes weekends and
U.S. Federal holidays;

(4) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
by the Government not later than 5:00 p.m. one working
day prior to the date specified for receipt of technical
proposals; or

(5) Istheonly technical proposal received.

(b) Any modification of a technical proposal is subject
to the same conditions as in paragraph (a) of this provision,
except that (1) the use of a telegram (or mailgram) is
authorized, and (2) if the solicitation authorizes facsimile
bids, technical proposals may be modified via facsimile
received at any time before the exact time set for receipt of
bids under step two, subject to the conditions specified in
the provision entitled “ Facsimile Bids.”

(c) Technical proposals may be withdrawn by written
notice or telegram (including mailgram) received at any
time before the exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile bids, technical
proposals may be withdrawn via facsimile received at any
time before the exact time set for receipt of bids under step
two, subject to the conditions specified in the provision
entitled “Facsimile Bids.” Technical proposals may be
withdrawn in person by the submitter or the submitter's
authorized representative if, before the exact time set for
receipt of bids in step two, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the technical proposal.

(d) The only acceptable evidence to establish the date of
mailing of a late technical proposal, modification, or with-
drawal of a technical proposal sent either by registered or

certified mail is the U.S. or Canadian Postal Service post-
mark both on the envelope or wrapper and on the original
receipt from the U.S. or Canadian Postal Service. Both
postmarks must show a legible date, or the technical pro-
posal, modification, or withdrawal of technical proposal
shall be processed as if mailed late. “Postmark” means a
printed, stamped, or otherwise placed impression (exclusive
of a postage meter machine impression) that is readily iden-
tifiable without further action as having been supplied and
affixed by employees of the U.S. or Canadian Postal
Service on the date of mailing. Therefore, submitters of
technical proposals should request the postal clerk to place a
legible hand cancellation bull's-eye postmark on both the
receipt and the envelope or wrapper.

(e) The only acceptable evidence to establish the time of
receipt at the Government installation is the time/date stamp
of that installation on the proposal wrapper or other docu-
mentary evidence of receipt maintained by the installation.

(f) The only acceptable evidence to establish the date of
mailing of a late technical proposal, modification, or with-
drawal sent by U.S. Postal Service Express Mail Next Day
Service-Post Office to Addressee is the date entered by the
post office receiving clerk on the “Express Mail Next Day
Service-Post Office to Addressee” label and the postmark
on the envelope or wrapper and on the original receipt from
the U.S. Postal Service. “Postmark” has the same meaning
as defined in paragraph (d) of this provision, excluding
postmarks of the Canadian Postal Service. Therefore, sub-
mitters of technical proposals should request the postal
clerk to place a legible hand cancellation bull's-eye post-
mark on both the receipt and the envelope or wrapper.

(End of provision)

52.214-24 Multiple Technical Proposals.

As prescribed in 14.201-6(s), insert the following provi-
sion:

MULTIPLE TECHNICAL PROPOSALS (APR 1984)

In the first step of this two-step acquisition, solicited
sources are encouraged to submit multiple technical propos-
als presenting different basic approaches. Each technical
proposal submitted will be separately evaluated and the sub-
mitter will be notified asto its acceptability.

(End of provision)

52.214-25 Step Two of Two-Step Sealed Bidding.

As prescribed in 14.201-6(t), insert the following provi-
sion:

STEP TWO OF TWO-STEP SEALED
BIDDING (APR 1985)

(a) Thisinvitation for bidsisissued to initiate step two of
two-step sealed bidding under Subpart 14.5 of the Federa
Acquisition Regulation.

(b) The only bids that the Contracting Officer may con-
sider for award of a contract are those received from bidders
that have submitted acceptable technical proposals in step
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one of this acquisition under [the
Contracting Officer shall insert the identification of the
step-one request for technical proposals).

(c) Any bidder that has submitted multiple technical pro-
posals in step one of this acquisition may submit a separate
bid on each technical proposal that was determined to be
acceptable to the Government.

(End of provision)

52.214-26 Audit and Records—Sealed Bidding.

As prescribed in 14.201-7(a), insert the following clause:
AUDIT AND RECORDS—SEALED BIDDING
(OCT 1995)

(8) Asused in this clause, “records’ includes books, doc-
uments, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

(b) Cost or pricing data. If the Contractor has been
required to submit cost or pricing data in connection with
the pricing of any modification to this contract, the
Contracting Officer, or an authorized representative of the
Contracting Officer, in order to evaluate the accuracy, com-
pleteness, and currency of the cost or pricing data, shall
have the right to examine and audit all of the Contractor's
records, including computations and projections, related
to—

(1) The proposal for the modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the modification; or

(4) Performance of the modification.

(c) Comptroller General. In the case of pricing any
modification, the Comptroller General of the United States,
or an authorized representative, shall have the same rights
as specified in paragraph (b) of this clause.

(d) Availability. The Contractor shall make available at
its office at all reasonable times the materials described in
paragraph (b) of this clause, for examination, audit, or
reproduction, until 3 years after final payment under this
contract, or for any other period specified in Subpart 4.7 of
the Federal Acquisition Regulation (FAR). FAR Subpart
4.7, Contractor Records Retention, in effect on the date of
this contract, is incorporated by reference in its entirety and
made a part of this contract.

(1) If this contract is completely or partially terminat-
ed, the records relating to the work terminated shall be
made available for 3 years after any resulting final termi-
nation settlement.

(2) Records pertaining to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to the performance of this contract shall
be made available until disposition of such appeals, liti-
gation, or claims.

(e) The Contractor shall insert a clause containing all the

52-38

provisions of this clause, including this paragraph (e), in al
subcontracts expected to exceed the threshold in FAR
15.804-2(a)(1) for submission of cost or pricing data.

(End of clause)

52.214-27 Price Reduction for Defective Cost or Pricing

Data—M odifications—Sealed Bidding.

As prescribed in 14.201-7(b), insert the following clause:
PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA—MODIFICATIONS—SEALED
BIDDING (OCT 1995)

(8 This clause shall become operative only for any modi-
fication to this contract involving aggregate increases and/or
decreases in costs, plus applicable profits, expected to exceed
the threshold for the submission of cost or pricing data at
FAR 15.804-2(a)(1), except that this clause does not apply to
amodification if an exception under FAR 15.804-1 applies.

(b) If any price, including profit, negotiated in connec-
tion with any modification under this clause, was increased
by any significant amount because (1) the Contractor or a
subcontractor furnished cost or pricing data that were not
complete, accurate, and current as certified in its Certificate
of Current Cost or Pricing Data, (2) a subcontractor or
prospective subcontractor furnished the Contractor cost or
pricing data that were not complete, accurate, and current as
certified in the Contractor’s Certificate of Current Cost or
Pricing Data, or (3) any of these parties furnished data of
any description that were not accurate, the price shall be
reduced accordingly and the contract shall be modified to
reflect the reduction. This right to a price reduction is limit-
ed to that resulting from defects in data relating to modifi-
cations for which this clause becomes operative under para-
graph (a) of this clause

(c) Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which (1) the actual sub-
contract or (2) the actual cost to the Contractor, if there was
no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(d)(1) If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
meatters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargain-
ing position and thus the price of the contract would
not have been modified even if accurate, complete,
and current cost or pricing data had been submitted.

(i) The Contracting Officer should have known
that the cost or pricing data in issue were defective
even though the Contractor or subcontractor took no
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affirmative action to bring the character of the datato

the attention of the Contracting Officer.

(iif) The contract was based on an agreement
about the total cost of the contract and there was no
agreement about the cost of each item procured under
the contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.

(2)(i) Except as prohibited by subdivision (d)(2)(ii)

of this clause, an offset in an amount determined

appropriate by the Contracting Officer based upon the
facts shall be allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Contracting
Officer that, to the best of the Contractor's knowl-
edge and belief, the Contractor is entitled to the
offset in the amount requested; and

(B) The Contractor proves that the cost or pric-
ing data were available before the date of agree-
ment on the price of the contract (or price of the
modification) and that the data were not submitted
before such date.

(if) An offset shall not be allowed if—

(A) The understated data was known by the
Contractor to be understated when the Certificate
of Current Cost or Pricing Data was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the
available data had been submitted before the date
of agreement on price.

(e) If any reduction in the contract price under this clause
reduces the price of items for which payment was made
prior to the date of the modification reflecting the price
reduction, the Contractor shall be liable to and shall pay the
United States at the time such overpayment is repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to
the Contractor to the date the Government is repaid by
the Contractor at the applicable underpayment rate effec-
tive for each quarter prescribed by the Secretary of the
Treasury under 26 U.S.C. 6621(8)(2); and

(2) A penalty equal to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly sub-
mitted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

52.214-28 Subcontractor Cost or Pricing Data—
M odifications—Sealed Bidding.
As prescribed in 14.201-7(c), insert the following clause
in solicitations and contracts:
SUBCONTRACTOR COST OR PRICING DATA—
MODIFICATIONS—SEALED BIDDING (OCT 1995)
(a) The requirements of paragraphs (b) and (c) of this

clause shall (1) become operative only for any modification
to this contract involving aggregate increases and/or decreas-
es in costs, plus applicable profits, expected to exceed the
threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), and (2) be limited to such modifications.

(b) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), on the date of agreement on price or the
date of award, whichever islater; or before pricing any sub-
contract modifications involving aggregate increases and/or
decreases in costs, plus applicable profits, expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.804-2(a)(1), the Contractor shall require the sub-
contractor to submit cost or pricing data (actually or by spe-
cific identification in writing), unless an exception under
FAR 15.804-1 applies.

(c) The Contractor shall require the subcontractor to
certify in subgtantially the form prescribed in subsection FAR
15.804-4 that, to the best of its knowledge and belief, the data
submitted under paragraph (b) of this clause were accurate,
complete, and current as of the date of agreement on the nego-
tiated price of the subcontract or subcontract modification.

(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in each subcontract
that, when entered into, exceeds the threshold for submis-
sion of cost or pricing dataat FAR 15.804-2(3)(1).

(End of clause)

52.214-29 Order of Precedence—Sealed Bidding.

As prescribed in 14.201-7(d), insert the following clause:
ORDER OF PRECEDENCE—SEALED BIDDING
(JAN 1986)

Any inconsistency in this solicitation or contract shall be
resolved by giving precedence in the following order:
(8 the Schedule (excluding the specifications); (b) representa
tions and other instructions; (c) contract clauses; (d) other doc-
uments, exhibits, and attachments; and (€) the specifications.

(End of clause)

52.214-30 Annual Representations and Certifi-
cations—Sealed Bidding.

As prescribed in 14.201-6(u), insert the following provi-
sion:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS—SEALED BIDDING (DEC 1989)

The bidder certifies that annual representations and certi-
fications (check the appropriate block):

[J (@) Dated (insert date of signature
of submission), which are incorporated herein by reference,
have been submitted to the contracting office issuing this
solicitation and that the submittal is current, accurate, and
complete as of the date of this bid, except as follows (insert
changes that affect only this solicitation; if “none,” so state):

[J (b) Areenclosed.

(End of provision)
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52.214-31 Facsimile Bids.

As prescribed in 14.201-6(w), insert the following provi-
sion:

FACSIMILE BIDS (DEC 1989)

(8) Definition. “Facsimile bid,” as used in this solicita-
tion, means a bid, modification of a bid, or withdrawal of a
bid that is transmitted to and received by the Government
via electronic equipment that communicates and reproduces
both printed and handwritten material.

(b) Bidders may submit facsimile bids as responses to
this solicitation. These responses must arrive at the place
and by the time, specified in the solicitation.

(c) Facsimile bids that fail to furnish required represen-
tations or information or that reject any of the terms, condi-
tions, and provisions of the solicitation may be excluded
from consideration.

(d) Facsimile bids must contain the required signatures.

(e) The Government reserves the right to make award
solely on the facsimile bid. However, if requested to do so
by the Contracting Officer, the apparently successful bidder
agrees to promptly submit the complete original signed bid.

(f) Facsimile receiving data and compatibility character-
isticsare asfollows:

(1) Telephone number of receiving facsimile equip-
ment:

(2) Compatibility characteristics of receiving facsimi-
le equipment (e.g., make and model number, receiving
speed, communications protocol):

(g) If the bidder chooses to transmit a facsimile bid, the
Government will not be responsible for any failure
attributable to the transmission or receipt of the facsimile
bid including, but not limited to, the following:

(1) Receipt of garbled or incomplete bid.

(2) Availability or condition of the receiving facsimi-
le equipment.

(3) Incompatibility between the sending and receiv-
ing equipment.

(4) Delay intransmission or receipt of bid.

(5) Failure of the bidder to properly identify the bid.

(6) Illegibility of bid.

(7) Security of bid data.

(End of provision)

52.214-32 Late Submissions, Modifications, and

Withdrawals of Bids (Over seas).

As prescribed in 14.201-6(c)(4), insert the following pro-
vision:

LATE SUBMISSIONS, MODIFICATIONS,
AND WITHDRAWALS OF BIDS (OVERSEAYS)
(JUL 1995)
(a) Any bid received at the office designated in the solici-
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tation after the exact time specified for receipt will not be
considered unless it is received before award is made and
it—

(1) Weas sent by mail or, if authorized by the solicita-
tion, was sent by telegram or via facsimile, and it is
determined by the Government that the late receipt was
due solely to mishandling by the Government after
receipt at the Government installation; or

(2) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
by the Government not later than 5:00 p.m. one working
day prior to the date specified for receipt of bids. The
term "working day" excludes weekends and U.S. Federal
holidays.

(b) Any modification or withdrawal of abid is subject to
the same conditions asin paragraph (a) of this provision.

(c) The only acceptable evidence to establish the time of
receipt at the Government installation is the time/date stamp
of that installation on the bid wrapper or other documentary
evidence of receipt maintained by the installation.

(d) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful bid that makes
its terms more favorable to the Government will be consid-
ered at any time it is received and may be accepted.

(e) Bids may be withdrawn by written notice or tele-
gram (including mailgram) received at any time before the
exact time set for receipt of bids. If the solicitation autho-
rizes facsimile bids, bids may be withdrawn via facsimile
received at any time before the exact time set for receipt of
bids, subject to the conditions specified in the provision
entitled “Facsimile Bids.” A bid may be withdrawn in per-
son by abidder or its authorized representative if, before the
exact time set for receipt of bids, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the bid.

(End of provision)

52.214-33 Late Submissions, Modifications, and
Withdrawals of Technical Proposals under Two-Step
Sealed Bidding (Over seas).

As prescribed in 14.201-6(v), insert the following provi-
sion:

LATE SUBMISSIONS, MODIFICATIONS, AND WITH-
DRAWALS OF TECHNICAL PROPOSALS UNDER
TWO-STEP SEALED BIDDING (OVERSEAYS)

(JUL 1995)

(8 Any technical proposal under step one of two-step
sealed bidding received at the office designated in this solic-
itation after the exact time specified for receipt will not be
considered unlessit is received before the invitation for bids
in step two isissued and it—

(1) Was sent (i) by mail, or (ii) if authorized by the
solicitation, was sent by telegram (including mailgram) or
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viafacsimile, and it is determined by the Government that

the late receipt was due solely to mishandling by the

Government after receipt at the Government installation;

(2) Weas transmitted through an electronic commerce
method authorized by the solicitation and was received
by the Government not later than 5:00 p.m. one working
day prior to the date specified for receipt of technical pro-
posals. The term "working day" excludes weekends and

U.S. Federa holidays; or

(3) Istheonly technica proposal received.

(b) Any modification of atechnical proposal is subject to
the same conditions as in paragraph (a) of this provision,
except that (1) the use of atelegram (or mailgram) is autho-
rized, and (2) if the solicitation authorizes facsimile bids,
technical proposals may be modified via facsimile received
at any time before the exact time set for receipt of bids under
step two, subject to the conditions specified in the provision
entitled “ Facsimile Bids.”

(c) Technical proposals may be withdrawn by written
notice or telegram (including mailgram) received at any
time before the exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile bids, technical
proposals may be withdrawn via facsimile received at any
time before the exact time set for receipt of bids under step
two, subject to the conditions specified in the provision
entitled “Facsimile Bids.” Technical proposals may be
withdrawn in person by the submitter or the submitter's
authorized representative if, before the exact time set for
receipt of bids in step two, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the technical proposal.

(d) The only acceptable evidence to establish the time
of receipt at the Government installation is the time/date
stamp of that installation on the proposal wrapper or other
documentary evidence of receipt maintained by the instal-
lation.

(End of provision)

52.214-34 Submission of Offers in the English

L anguage.

As prescribed in 14.201-6(x), 15.407(1), and 25.408(d),
insert the following provision:

SUBMISSION OF OFFERS IN THE ENGLISH
LANGUAGE (APR 1991)

Offers submitted in response to this solicitation shall be
in the English language. Offers received in other than
English shall be rejected.

(End of provision)

52.214-35 Submission of Offersin U.S. Currency.
As prescribed in 14.201-6(y), 15.407(m), and 25.408(d),
insert the following provision:;
SUBMISSION OF OFFERS IN U.S. CURRENCY
(APR 1991)
Offers submitted in response to this solicitation shall be
interms of U.S. dollars. Offers received in other than U.S.

dollars shall be rejected.
(End of provision)

52.215-1 [Reserved)]

52.215-2 Audit and Recor ds—Negotiation.
As prescribed in 15.106-1(b), insert the following clause:
AUDIT AND RECORDS—NEGOTIATION
(OCT 1995)

(a) Asused in this clause, “records’ includes books, doc-
uments, accounting procedures and practices, and other
data, regardless of type and regardliess of whether such
items are in written form, in the form of computer data, or
in any other form.

(b) Examination of costs. If thisis a cost-reimburse-
ment, incentive, time-and-materials, labor-hour, or price
redeterminable contract, or any combination of these, the
Contractor shall maintain and the Contracting Officer, or an
authorized representative of the Contracting Officer, shall
have the right to examine and audit all records and other
evidence sufficient to reflect properly al costs claimed to
have been incurred or anticipated to be incurred directly or
indirectly in performance of this contract. This right of
examination shall include inspection at al reasonable times
of the Contractor's plants, or parts of them, engaged in per-
forming the contract.

(c) Cost or pricing data. If the Contractor has been
required to submit cost or pricing data in connection with
any pricing action relating to this contract, the Contracting
Officer, or an authorized representative of the Contracting
Officer, in order to evaluate the accuracy, completeness, and
currency of the cost or pricing data, shall have the right to
examine and audit all of the Contractor's records, including
computations and projections, related to—

(1) The proposal for the contract, subcontract, or mod-
ification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the contract, subcontract, or modifica-
tion; or

(4) Performance of the contract, subcontract or
modification.

(d) Comptroller General—(1) The Comptroller General
of the United States, or an authorized representative, shall
have access to and the right to examine any of the
Contractor's directly pertinent records involving transac-
tions related to this contract or a subcontract hereunder.

(2) This paragraph may not be construed to require
the Contractor or subcontractor to create or maintain
any record that the Contractor or subcontractor does not
maintain in the ordinary course of business or pursuant
to aprovision of law.

(e) Reports. If the Contractor is required to furnish cost,
funding, or performance reports, the Contracting Officer or
an authorized representative of the Contracting Officer
shall have the right to examine and audit the supporting
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records and materials, for the purpose of evaluating (1) the
effectiveness of the Contractor's policies and procedures to
produce data compatible with the objectives of these
reports and (2) the data reported.

(f) Availability. The Contractor shall make available at
its office at all reasonable times the records, materials, and
other evidence described in paragraphs (@), (b), (c), (d), and
(e) of this clause, for examination, audit, or reproduction,
until 3 years after final payment under this contract or for
any shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regulation
(FAR), or for any longer period required by statute or by
other clauses of this contract. In addition—

(2) If this contract is completely or partially terminat-
ed, the records relating to the work terminated shall be
made available for 3 years after any resulting final ter-
mination settlement; and

(2) Records relating to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to this contract shall be made available
until such appeals, litigation, or claims are finally
resolved.

(g) The Contractor shall insert a clause containing all
the terms of this clause, including this paragraph (g), in all
subcontracts under this contract that exceed the simplified
acquisition threshold in FAR Part 13, and—

(1) That are cost-reimbursement, incentive, time-and-
materials, labor-hour, or price-redeterminable type or
any combination of these;

(2) For which cost or pricing data are required; or

(3) That require the subcontractor to furnish reports
as discussed in paragraph (e) of this clause.

The clause may be atered only as necessary to identify

properly the contracting parties and the Contracting

Officer under the Government prime contract.

(End of clause)

Alternate | (OCT 1995). As prescribed in 15.106-1(c),
in facilities contracts, add the following sentence at the end
of paragraph (b) of the basic clause:

The obligations and rights specified in this paragraph
shall extend to the use of, and charges for the use of, the
facilities under this contract.

Alternate Il (OCT 1995). As prescribed in 15.106-1(c),
in cost-reimbursement contracts with educational and other
non-profit ingtitutions, add the following paragraph (h) to
the basic clause:

(h) The provisions of OMB Circular No. A-133, "Audits
of Institutions of Higher Learning and Other Nonprofit
Ingtitutions," apply to this contract.

Alternate 111 (OCT 1995). As prescribed in 15.106-1(c),
delete paragraph (d) of the basic clause and redesignate the
remaining paragraphs accordingly.

52.215-3 Solicitation for Information or Planning
Pur poses.
As prescribed in 15.405-2, insert the following provi-

52-50

sion on the face of each solicitation (other than those
excluded by 15.401) issued for information or planning
purposes:
SOLICITATION FOR INFORMATION OR
PLANNING PURPOSES (APR 1984)

(8) The Government does not intend to award a contract
on the basis of this solicitation or to otherwise pay for the
information solicited except as provided in subsection
31.205-18, Bid and proposal (B&P) costs, of the Federal
Acquisition Regulation.

(b) This solicitation is issued for the purpose of: [state
purpose].

(End of provision)
(R 1-309)

52.215-4 Notice of Possible Standar dization.

As prescribed in 15.407(b), insert the following provi-
sion:

NOTICE OF POSSIBLE STANDARDIZATION
(APR 1985)

If the supplies for which this solicitation has been issued
are established as standard, future contracts for the required
supplies may be awarded without providing for full and
open competition under section 6.302-1 of the Federal
Acquisition Regulation.

(End of provision)

52.215-5 Solicitation Definitions.
As prescribed 15.407(c)(1), insert the following provi-
sion:

SOLICITATION DEFINITIONS (JUL 1987)
“Government” means United States Government.
“Offer” means“proposal” in negotiation.

“Solicitation” means a request for proposals (RFP) or a
request for quotations (RFQ) in negotiation.
(End of provision)

52.215-6 Type of Business Organization.

As prescribed in 15.407(c)(2), insert the following pro-
vision:

TYPE OF BUSINESS ORGANIZATION (JUL 1987)

The offeror or quoter, by checking the applicable box,
represents that—

(a) It operates as [] a corporation incorporated under
the laws of the State of ,
[J an individual, [J a partnership, [ a nonprofit organiza-
tion, or [J ajoint venture.

(b) If the offeror or quoter is aforeign entity, it operates
as[J an individual, [] a partnership, [] a nonprofit organi-
zation, ] ajoint venture, or [] a corporation, registered for
businessin

(country)
(End of provision)



FAC 90—29 JULY 3, 1995

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.215-40

52.215-7 Unnecessarily Elaborate Proposals or

Quotations.

As prescribed in 15.407(c)(3), insert the following pro-
vision in requests for proposals and requests for quota-
tions:

UNNECESSARILY ELABORATE PROPOSALS
OR QUOTATIONS
(APR 1984)

Unnecessarily elaborate brochures or other presentations
beyond those sufficient to present a complete and effective
response to this solicitation are not desired and may be
construed as an indication of the offeror’s or quoter’s lack
of cost consciousness. Elaborate art work, expensive paper
and bindings, and expensive visual and other presentation
aids are neither necessary nor wanted.

(End of provision)
(AV 7-2003.40 1969 OCT)

52.215-8 Amendmentsto Solicitations.

As prescribed in 15.407(c)(4), insert the following pro-
vision :

AMENDMENTS TO SOLICITATIONS (DEC 1989)

(a) If this solicitation is amended, then all terms and
conditions which are not modified remain unchanged.

(b) Offerors shall acknowledge receipt of any amend-
ment to this solicitation by (1) signing and returning the
amendment, (2) identifying the amendment number and
date in the space provided for this purpose on the form for
submitting an offer, (3) letter or telegram, or (4) facsimile,
if facsimile offers are authorized in the solicitation. The
Government must receive the acknowledgment by the time
specified for receipt of offers.

(End of provision)

52.215-9 Submission of Offers.

As prescribed in 15.407(c)(5), insert the following pro-
vision;

SUBMISSION OF OFFERS (JUL 1995)

(a) Offers and modifications thereof shall be submitted
in sealed envelopes or packages (1) addressed to the office
specified in the solicitation, and (2) showing the time spec-
ified for receipt, the solicitation number, and the name and
address of the offeror.

(b) Telegraphic offers will not be considered unless
authorized by the solicitation; however, offers may be
modified by written or telegraphic notice.

(c) Facsimile offers, modifications or withdrawals
will not be considered unless authorized by the solicita-
tion.

(d) Offers submitted by electronic commerce shall be
considered only if the electronic commerce method was
specifically stipulated or permitted by the solicitation.

(e) Item samples, if required, must be submitted with-in
the time specified for receipt of offers. Unless otherwise
specified in the solicitation, these samples shall be (1) sub-
mitted at no expense to the Government, and (2) returned
at the sender's request and expense, unless they are
destroyed during preaward testing.

(End of provision)

52.215-10 Late Submissions, Modifications, and

Withdrawals of Proposals.

As prescribed in 15.407(c)(6), insert the following pro-
vision;

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (JUL 1995)

(8 Any proposal received at the office designated in the
solicitation after the exact time specified for receipt will
not be considered unless it is received before award is
made and it—

(1) Was sent by registered or certified mail not later
than the fifth calendar day before the date specified for
receipt of offers (e.g., an offer submitted in response to
a solicitation requiring receipt of offers by the 20th of
the month must have been mailed by the 15th);

(2) Was sent by mail or, if authorized by the solicita-
tion, was sent by telegram or via facsimile and it is
determined by the Government that the late receipt was
due solely to mishandling by the Government after
receipt at the Government installation;

(3) Wassent by U.S. Postal Service Express Mail Next
Day Service-Post Office to Addressee, not later than 5:00
p.m. at the place of mailing two working days prior to the
date specified for receipt of proposas. The term “working
days’ excludes weekends and U.S. Federal holidays;

(4) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
by the Government not later than 5:00 p.m. one working
day prior to the date specified for receipt of proposals; or

(5) Istheonly proposal received.

(b) Any modification of a proposal or quotation, except
a modification resulting from the Contracting Officer's
reguest for “best and final” offer, is subject to the same
conditions as in subparagraphs (a)(1), (2), and (3) of this
provision.

(c) A modification resulting from the Contracting
Officer's request for “best and final” offer received after the
time and date specified in the request will not be consid-
ered unless received before award and the late receipt is
due solely to mishandling by the Government after receipt
at the Government installation.

(d) The only acceptable evidence to establish the date
of mailing of alate proposal or modification sent either by
U.S. Postal Service registered or certified mail is the U.S.
or Canadian Postal Service postmark both on the envelope
or wrapper and on the original receipt from the U.S. or
Canadian Postal Service. Both postmarks must show aleg-
ible date or the proposal, quotation, or modification shall
be processed as if mailed late. “Postmark” means a print-
ed, stamped, or otherwise placed impression (exclusive of a
postage meter machine impression) that is readily identifi-
able without further action as having been supplied and
affixed by employees of the U.S. or Canadian Postal
Service on the date of mailing. Therefore, offerors or quot-
ers should request the postal clerk to place a legible hand
cancellation bull's eye postmark on both the receipt and the
envelope or wrapper.

(e) The only acceptable evidence to establish the time
of receipt at the Government installation is the time/date
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stamp of that installation on the proposal wrapper or other
documentary evidence of receipt maintained by the instal-
lation.

(f) The only acceptable evidence to establish the date of
mailing of alate offer, modification, or withdrawal sent by
Express Mail Next Day Service-Post Officeto Addresseeis
the date entered by the post office receiving clerk on the
“Express Mail Next Day Service-Post Office to Addressee”
label and the postmark on both the envelope or wrapper
and on the original receipt from the U.S. Postal Service.
“Postmark” has the same meaning as defined in paragraph
(d) of this provision, excluding postmarks of the Canadian
Postal Service. Therefore, offerors or quoters should
request the postal clerk to place alegible hand cancellation
bull's eye postmark on both the receipt and the envelope or
wrapper.

(g) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful proposal that
makes its terms more favorable to the Government will be
considered at any timeit is received and may be accepted.

(h) Proposals may be withdrawn by written notice or
telegram (including mailgram) received at any time before
award. If the solicitation authorizes facsimile proposals,
proposals may be withdrawn via facsimile received at any
time before award, subject to the conditions specified in the
provision entitled “Facsimile Proposals.” Proposals may
be withdrawn in person by an offeror or an authorized rep-
resentative, if the representative's identity is made known
and the representative signs a receipt for the proposal
before award.

(End of provision)

52.215-11 Authorized Negotiators.

As prescribed in 15.407(c)(7), insert the following pro-
vision in al requests for proposals and requests for quota-
tions:

AUTHORIZED NEGOTIATORS (APR 1984)

The offeror or quoter represents that the following per-
sons are authorized to negotiate on its behalf with the
Government in connection with this request for proposals
or quotations: [list names, titles, and telephone numbers of
the authorized negotiators|.

(End of provision)
(R 3-501(b) Sec K (iv))

52.215-12 Restriction on Disclosure and Use of Data.

As prescribed in 15.407(c)(8), insert the following pro-

vision in requests for proposals and requests for quotations
RESTRICTION ON DISCLOSURE AND USE OF
DATA (APR 1984)

Offerors or quoters who include in their proposals or
guotations data that they do not want disclosed to the pub-
lic for any purpose or used by the Government except for
evaluation purposes, shall—

(a) Mark thetitle page with the following legend:

“This proposal or quotation includes data that shal not be
disclosed outside the Government and shall not be duplicated,
used, or disclosed—in whole or in part—for any purpose
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other than to evaluate this proposa or quotation. If, however,
a contract is awarded to this offeror or quoter as a result
of—or in connection with—the submission of this data, the
Government shall have the right to duplicate, use, or disclose
the data to the extent provided in the resulting contract. This
restriction does not limit the Government’s right to use infor-
mation contained in this data if it is obtained from another
source without restriction. The data subject to this restriction
are contained in sheets [insert numbers or other identifica-
tion of sheets];” and

(b) Mark each sheet of data it wishes to restrict with the
following legend:

“Use or disclosure of data contained on this sheet is sub-
ject to the restriction on the title page of this proposal or
quotation.”

(End of provision)
(R 3-501(b) SecL (xxiv))

52.215-13 Preparation of Offers.

As prescribed in 15.407(d)(1), insert the following pro-
vision in requests for proposals other than those excluded
by 15.401:

PREPARATION OF OFFERS (APR 1984)

(a) Offerors are expected to examine the drawings, spec-
ifications, Schedule, and al instructions. Failure to do so
will be at the offeror’srisk.

(b) Each offeror shall furnish the information required
by the solicitation. The offeror shall sign the offer and print
or type its name on the Schedule and each continuation
sheet on which it makes an entry. Erasures or other changes
must be initialed by the person signing the offer. Offers
signed by an agent shall be accompanied by evidence of
that agent’s authority, unless that evidence has been previ-
oudly furnished to the issuing office.

(c) For each item offered, offerors shall (1) show the
unit price/cost, including, unless otherwise specified, pack-
aging, packing, and preservation and (2) enter the extended
price/cost for the quantity of each item offered in the
“Amount” column of the Schedule. In case of discrepancy
between a unit price/cost and an extended price/cost, the
unit price/cost will be presumed to be correct, subject,
however, to correction to the same extent and in the same
manner as any other mistake.

(d) Offersfor supplies or services other than those spec-
ified will not be considered unless authorized by the solici-
tation.

(e) Offerors must state a definite time for delivery of
supplies or for performance of services, unless otherwise
specified in the solicitation.

(f) Time, if stated as a number of days, will include
Saturdays, Sundays, and holidays.

(End of provision)
(R SF 33A, Para2, 1978 JAN)

52.215-14 Explanation to Prospective Offerors.

As prescribed in 15.407(d)(2), insert the following pro-
vision in requests for proposals other than those excluded
by 15.401:
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EXPLANATION TO PROSPECTIVE OFFERORS
(APR 1984)

Any prospective offeror desiring an explanation or inter-
pretation of the solicitation, drawings, specifica-
tions, etc., must request it in writing soon enough to allow
areply to reach all prospective offerors before the submis-
sion of their offers. Oral explanations or instructions given
before the award of the contract will not be binding. Any
information given to a prospective offeror concerning a
solicitation will be furnished promptly to all other prospec-
tive offerors as an amendment of the solicitation, if that
information is necessary in submitting offers or if the lack
of it would be prejudicial to any other prospective offerors.

(End of provision)
(R SF 33A, Para 3, 1978 JAN)

52.215-15 Failureto Submit Offer

As prescribed in 15.407(d)(3), insert the following pro-
vision:

FAILURE TO SUBMIT OFFER (JUL 1995)

Recipients of this solicitation not responding with an
offer should not return this solicitation, unlessit specifies
otherwise. Instead, they should advise the issuing office by
letter, postcard, or established electronic commerce meth-
ods, whether they want to receive future solicitations for
similar requirements. If arecipient does not submit an
offer and does not notify the issuing office that future solic-
itations are desired, the recipient's name may be removed
from the applicable mailing list.

(End of provision)

52.215-16 Contract Award.

As prescribed in 15.407(d)(4), insert the following pro-
vision:

CONTRACT AWARD (OCT 1995)

(a) The Government will award a contract resulting
from this solicitation to the responsible offeror whose offer
conforming to the solicitation will be most advantageous to
the Government, cost or price and other factors, specified
elsewhere in this solicitation, considered.

(b) The Government may (1) reject any or al offers if
such action is in the public interest, (2) accept other than
the lowest offer, and (3) waive informalities and minor
irregularitiesin offers received.

(c) The Government intends to evaluate proposals and
award a contract after conducting written or oral discus-
sions with all responsible offerors whose proposals have
been determined to be within the competitive range.
However, each initial offer should contain the offeror's best
terms from a cost or price and technical standpoint.

(d) The Government may accept any item or group of
items of an offer, unless the offeror qualifies the offer by
specific limitations. Unless otherwise provided in the
Schedule, offers may be submitted for quantities less than
those specified. The Government reserves the right to
make an award on any item for a quantity less than the

guantity offered, at the unit cost or prices offered, unless
the offeror specifies otherwise in the offer.

(e) A written award or acceptance of offer mailed or
otherwise furnished to the successful offeror within the
time for acceptance specified in the offer shall result in a
binding contract without further action by either party.
Before the offer’s specified expiration time, the
Government may accept an offer (or part of an offer, as
provided in paragraph (d) above), whether or not there are
negotiations after its receipt, unless a written notice of
withdrawal is received before award. Negoti-
ations conducted after receipt of an offer do not constitute a
rejection or counteroffer by the Government.

(f) Neither financial data submitted with an offer, nor
representations concerning facilities or financing, will form
a part of the resulting contract. However, if the resulting
contract contains a clause providing for price reduction for
defective cost or pricing data, the contract price will be
subject to reduction if cost or pricing data furnished is
incomplete, inaccurate, or not current.

(g9) The Government may determine that an offer is
unacceptable if the prices proposed are materially unbal-
anced between line items or subline items. An offer is
materially unbalanced when it is based on prices signifi-
cantly less than cost for some work and prices which are
significantly overstated in relation to cost for other work,
and if there is a reasonable doubt that the offer will result
in the lowest overall cost to the Government, even though
it may be the low evaluated offer, or it is so unbalanced as
to be tantamount to allowing an advance payment.

(h) The Government may disclose the following informa-
tion in post-award debriefings to other offerors: (1) the over-
all evaluated cost or price and technical rating of the success-
ful offeror; (2) the overall ranking of al offerors, when any
ranking was developed by the agency during source selec-
tion; (3) a summary of the rationale for award; and (4) for
acquisitions of commercial end items, the make and model of
theitem to be delivered by the successful offeror.

(End of provision)

Alternate | (OCT 1995). As prescribed in
15.407(d)(4)(i), substitute the following paragraph (d) for
paragraph (d) of the basic provision:

(d) The Government may accept any item or combina-
tion of items, unless doing so is precluded by a restrictive
limitation in the solicitation or offer.

Alternate Il (OCT 1995). As prescribed in
15.407(d)(4)(ii), substitute the following paragraph (c) for
paragraph (c) of the basic provision:

(c) The Government intends to evaluate proposals and
award a contract without discussions with offerors (except
communications conducted for the purpose of minor clari-
fication). Therefore, each initia offer should contain the
offeror's best terms from a cost or price and technical
standpoint. However, the Government reserves the right to
conduct discussions if later determined by the Contracting
Officer to be necessary.
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52.215-17 Telegraphic Proposals.

As prescribed in 15.407(e)(1), insert the following provi-
sion:

TELEGRAPHIC PROPOSALS (JUL 1987)

(a) Offerors or quoters may submit telegraphic responses
to this solicitation. These responses must arrive at the place,
and by the time, specified in the solicitation.

(b) Telegraphic responses shall refer to this solicitation
and include the item or subitems, quantities, unit prices, time
and place of delivery, all representations and other informa-
tion required by this solicitation, and a statement specifying
the extent of agreement with al the terms, conditions, and
provisions of the solicitation.

(c) Telegraphic responses that fail to furnish required rep-
resentations or information, or that reject any of the terms,
conditions and provisions of the solicitation, may be exclud-
ed from consideration.

(d) Offerors must promptly sign and submit complete
copies of the proposals in confirmation of their telegraphic
responses.

(€) The term “telegraphic responses,” as used in the pro-
vision, includes mailgrams.

(End of provision)

Alternate | (NOV 1988). As prescribed in 15.407(€)(2),
substitute the following for paragraph (d) of the basic provi-
sion:

(d) Written confirmation of telegraphic proposals is not
required.

52.215-18 Facsimile Proposals.
As prescribed in 15.407(j), insert the following provision:
FACSIMILE PROPOSALS (DEC 1989)

(a) Definition. “Facsimile proposal,” as used in this
solicitation, means a proposal, modification of a proposal, or
withdrawal of a proposd that is transmitted to and received
by the Government via electronic equipment that communi-
cates and reproduces both printed and handwritten material .

(b) Offerors may submit facsimile proposals as responses
to this solicitation. These responses must arrive at the place,
and by the time, specified in the solicitation.

(c) Facsimile proposalsthat fail to furnish required repre-
sentations or information, or that reject any of the terms,
conditions, and provisions of the solicitation, may be exclud-
ed from consideration.

(d) Facsimile proposals must contain the required signa-
tures.

(e) The Government reserves the right to make award
solely on the facsimile proposal. However, if requested to
do so by the Contracting Officer, the apparently successful
offeror agrees to promptly submit the complete original
signed proposal.

(f) Facsimile receiving data and compatibility character-
isticsare asfollows:

(1) Telephone number of receiving facsimile equip-
ment:
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(2) Compatibility characteristics of receiving facsimi-
le equipment (e.g., make and model number, receiving
speed, communications protocol):

(9) If the offeror chooses to transmit a facsimile propos-
al, the Government will not be responsible for any failure
attributable to the transmission or receipt of the facsimile
proposal including, but not limited to, the following:

(1) Receipt of garbled or incomplete proposal.

(2) Availahility or condition of the receiving facsimile
equipment.

(3) Incompeatihility between the sending and receiving
equipment.

(4) Déeay intransmission or receipt of proposal.

(5) Failure of the offeror to properly identify the pro-
posdl.

(6) lllegibility of proposal.

(7) Security of proposal data.

(End of provision)

52.215-19 Period for Acceptance of Offer.
As prescribed in 15.407(f), insert the following provision:
PERIOD FOR ACCEPTANCE OF OFFER (APR 1984)

In compliance with the solicitation, the offeror agrees, if
this offer is accepted within calendar days
(60 cdendar days unless a different period is inserted by the
offeror) from the date specified in the solicitation for receipt
of offers, to furnish any or all items on which prices are
offered at the price set opposite each item, ddivered at the
designated point(s), within the time specified in the
Schedule.

(End of provision)
(R SF 331977 MAR)

52.215-20 Place of Performance.

As prescribed in 15.407(g), insert the following provi-
sion:

PLACE OF PERFORMANCE (APR 1984)

(8 The offeror or quoter, in the performance of any con-
tract resulting from this solicitation, [J intends, [ does not
intend (check applicable block) to use one or more plants or
facilities located at a different address from the address of
the offeror or quoter as indicated in this proposal or quota-
tion.

(b) If the offeror or quoter checks “intends’ in paragraph
(a) above, it shal insert in the spaces provided below the
required information:

Place of Performance Name and Address of Owner

(Street, Address, City, and Operator of the Plant or
County, State, Zip Code) Facility if Other than Offeror
or Quoter

(End of provision)
(R 3-501(b) SecK (viii))
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52.215-21 Changes or Additions to Make-or-Buy

Program.

As prescribed in 15.708, insert the following clause in
solicitations and contracts when it is contemplated that a
make-or-buy program will be incorporated in the contract:

CHANGES OR ADDITIONS TO MAKE-OR-BUY
PROGRAM (APR 1984)

(&) The Contractor shall perform in accordance with the
make-or-buy program incorporated in this contract. If the
Contractor proposes to change the program, the
Contractor shall, reasonably in advance of the pro-
posed change, (1) notify the Contracting Officer in writing
and (2) submit justification in sufficient detail to permit
evaluation. Changes in the place of performance of any
“make’ itemsin the program are subject to this requirement.

(b) For items deferred at the time of negotiation of this
contract for later addition to the program, the Contractor
shall, at the earliest possible time, (1) notify the Contracting
Officer of each proposed addition and (2) provide justifica-
tion in sufficient detail to permit evaluation.

(c) Modification of the make-or-buy program to incorpo-
rate proposed changes or additions shall be effective upon
the Contractor’s receipt of the Contracting Officer’s written
approval.

(End of clause)

Alternate | (APR 1984). If aless economical “make” or
“buy” categorization is selected for one or more items of
significant value when a fixed-price incentive contract is
contemplated, add the following paragraph (d) to the basic
clause:

(d) If the Contractor desires to reverse the categorization
of “make”’ or “buy” for any item or items designated in the
contract as subject to this paragraph, it shall (1) support its
proposal with cost or pricing data to permit evaluation and
(2), after approva is granted, promptly negotiate with the
Contracting Officer an equitable reduction in the contract
price in accordance with paragraph (k) of the Incentive
Price Revision—Firm Target clause or paragraph (m) of the
Incentive Price Revision—Successive Targets clause of this
contract.

Alternate |l (APR 1984). If aless economical “make” or
“buy” categorization is selected for one or more items of
significant value when a cost-plus-incentive-fee contract is
contemplated, add the following paragraph (d) to the basic
clause:

(d) If the Contractor desires to reverse the categorization
of “make” or “buy” for any item or items designated in the
contract as subject to this paragraph, it shall (1) support its
proposal with cost or pricing data to permit evaluation and
(2), after approval is granted, promptly negotiate with the
Contracting Officer an equitable reduction in the contract’s
total estimated cost and fee in accordance with paragraph
(e) of the Incentive Fee clause.

52.215-22 Price Reduction for Defective Cost or Pricing
Data.
As prescribed in 15.804-8(a), insert the following clause:

PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA (OCT 1995)

(a) If any price, including profit or fee, negotiated in
connection with this contract, or any cost reimbursable
under this contract, was increased by any significant
amount because (1) the Contractor or a subcontractor fur-
nished cost or pricing data that were not complete, accurate,
and current as certified in its Certificate of Current Cost or
Pricing Data, (2) a subcontractor or prospective subcontrac-
tor furnished the Contractor cost or pricing data that were
not complete, accurate, and current as certified in the
Contractor’s Certificate of Current Cost or Pricing Data, or
(3) any of these parties furnished data of any description
that were not accurate, the price or cost shall be reduced
accordingly and the contract shall be modified to reflect the
reduction.

(b) Any reduction in the contract price under paragraph
(&) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which (1) the actual sub-
contract or (2) the actual cost to the Contractor, if there was
no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; provided, that
the actual subcontract price was not itself affected by defec-
tive cost or pricing data.

(c)(1) If the Contracting Officer determines under para-
graph (a) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
meatters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bar-
gaining position and thus the price of the contract
would not have been modified even if accurate, com-
plete, and current cost or pricing data had been sub-
mitted.

(i) The Contracting Officer should have known
that the cost or pricing data in issue were defective
even though the Contractor or subcontractor took no
affirmative action to bring the character of the data to
the attention of the Contracting Officer.

(iif) The contract was based on an agreement
about the total cost of the contract and there was no
agreement about the cost of each item procured under
the contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.
(2)(i) Except as prohibited by subdivision (c)(2)(ii)

of this clause, an offset in an amount determined appro-

priate by the Contracting Officer based upon the facts
shall be allowed against the amount of a contract price
reduction if—

(A) The Contractor certifies to the Contracting

Officer that, to the best of the Contractor's knowl-

edge and belief, the Contractor is entitled to the

offset in the amount requested; and
(B) The Contractor proves that the cost or pric-
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ing data were available before the date of
agreement on the price of the contract (or price of
the modification) and that the data were not sub-
mitted before such date.

(if) An offset shall not be allowed if—

(A) The understated data was known by the
Contractor to be understated when the Certificate
of Current Cost or Pricing Data was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the
available data had been submitted before the date
of agreement on price.

(d) If any reduction in the contract price under this
clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to
the Contractor to the date the Government is repaid by
the Contractor at the applicable underpayment rate effec-
tive for each quarter prescribed by the Secretary of the
Treasury under 26 U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly sub-
mitted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

52.215-23 Price Reduction for Defective Cost or Pricing

Data—M odifications.

As prescribed in 15.804-8(b), insert the following clause:
PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA—MODIFICATIONS (OCT 1995)

(a) This clause shall become operative only for any mod-
ification to this contract involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), except that this clause
does not apply to any modification if an exception under
FAR 15.804-1 applies.

(b) If any price, including profit or fee, negotiated in
connection with any modification under this clause, or any
cost reimbursable under this contract, was increased by any
significant amount because (1) the Contractor or a subcon-
tractor furnished cost or pricing data that were not com-
plete, accurate, and current as certified in its Certificate of
Current Cost or Pricing Data, (2) a subcontractor or
prospective subcontractor furnished the Contractor cost or
pricing data that were not complete, accurate, and current as
certified in the Contractor’s Certificate of Current Cost or
Pricing Data, or (3) any of these parties furnished data of
any description that were not accurate, the price or cost
shall be reduced accordingly and the contract shall be modi-
fied to reflect the reduction. This right to a price reduction
is limited to that resulting from defects in data relating to
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modifications for which this clause becomes operative
under paragraph (a) of this clause.

(c) Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which (1) the actual sub-
contract or (2) the actual cost to the Contractor, if there was
no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; provided, that
the actual subcontract price was not itself affected by defec-
tive cost or pricing data.

(d)(1) If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction
should be made, the Contractor agrees not to raise the fol-
lowing matters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bar-
gaining position and thus the price of the contract
would not have been modified even if accurate, com-
plete, and current cost or pricing data had been sub-
mitted.

(i) The Contracting Officer should have known
that the cost or pricing data in issue were defective
even though the Contractor or subcontractor took no
affirmative action to bring the character of the data to
the attention of the Contracting Officer.

(iif) The contract was based on an agreement
about the total cost of the contract and there was no
agreement about the cost of each item procured under
the contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.
(2)(i) Except as prohibited by subdivision (d)(2)(ii)

of this clause, an offset in an amount determined appro-

priate by the Contracting Officer based upon the facts
shall be allowed against the amount of a contract price
reduction if—

(A) The Contractor certifies to the Contracting

Officer that, to the best of the Contractor's know!-

edge and belief, the Contractor is entitled to the

offset in the amount requested; and

(B) The Contractor proves that the cost or pric-
ing data were available before the date of agree-
ment on the price of the contract (or price of the
modification) and that the data were not submitted
before such date.

(if) An offset shall not be allowed if—

(A) The understated data was known by the

Contractor to be understated when the Certificate

of Current Cost or Pricing Data was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the
available data had been submitted before the date
of agreement on price.

(e) If any reduction in the contract price under this
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clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to
the Contractor to the date the Government is repaid by
the Contractor at the applicable underpayment rate effec-
tive for each quarter prescribed by the Secretary of the
Treasury under 26 U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly sub-
mitted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

52.215-24 Subcontractor Cost or Pricing Data.

As prescribed in 15.804-8(c), insert the following clause:
SUBCONTRACTOR COST OR PRICING DATA
(OCT 1995)

(a) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), on the date of agreement on price or the
date of award, whichever islater; or before pricing any sub-
contract modification involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), the Contractor shall
require the subcontractor to submit cost or pricing data
(actually or by specific identification in writing), unless an
exception under FAR 15.804-1 applies.

(b) The Contractor shall require the subcontractor to cer-
tify in substantially the form prescribed in subsection
15.804-4 of the Federal Acquisition Regulation (FAR) that,
to the best of its knowledge and belief, the data submitted
under paragraph (a) of this clause were accurate, complete,
and current as of the date of agreement on the negotiated
price of the subcontract or subcontract modification.

(c) In each subcontract that exceeds the threshold for
submission of cost or pricing data at FAR 15.804-2(a)(1),
when entered into, the Contractor shall insert either—

(1) The substance of this clause, including this para-
graph (c), if paragraph (a) of this clause requires submis-
sion of cost or pricing data for the subcontract; or

(2) The substance of the clause at FAR 52.215-25,
Subcontractor Cost or Pricing Data—M odifications.

(End of clause)
52.215-25 Subcontractor Cost or Pricing Data—

M odifications.

As prescribed in 15.804-8(d), insert the following clause:
SUBCONTRACTOR COST OR PRICING DATA—
MODIFICATIONS (OCT 1995)

(a) The requirements of paragraphs (b) and (c) of this
clause shall (1) become operative only for any modification to
this contract involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data at
FAR 15.804-2(8)(1); and (2) be limited to such modifications.

(b) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), on the date of agreement on price or the
date of award, whichever islater; or before pricing any sub-
contract modification involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), the Contractor shall
require the subcontractor to submit cost or pricing data
(actually or by specific identification in writing), unless an
exception under FAR 15.804-1 applies.

(c) The Contractor shall require the subcontractor to certi-
fy in substantialy the form prescribed in FAR 15.804-4 that,
to the best of its knowledge and belief, the data submitted
under paragraph (b) of this clause were accurate, complete,
and current as of the date of agreement on the negotiated
price of the subcontract or subcontract modification.

(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in each subcontract that
exceeds the threshold for submission of cost or pricing data
at FAR 15.804-2(8)(1) on the date of agreement on price or
the date of award, whichever is|ater.

(End of clause)

52.215-26 Integrity of Unit Prices.
As prescribed in 15.812-2, insert the following clause:
INTEGRITY OF UNIT PRICES (OCT 1995)

(a) Any proposa submitted for the negotiation of prices
for items of supplies shall distribute costs within contracts
on a basis that ensures that unit prices are in proportion to
the items' base cost (e.g., manufacturing or acquisition
costs). Any method of distributing costs to line items that
distorts unit prices shall not be used. For example, distribut-
ing costs equally among line items is not acceptable except
when there is little or no variation in base cost. Nothing in
this paragraph requires submission of cost or pricing data
not otherwise reguired by law or regulation.

(b) The requirement in paragraph (a) of this clause does
not apply to any contract or subcontract item of supply for
which the unit price is, or is based on, an established cata-
log or market price for a commercia item sold in substan-
tial quantities to the general public or to an item qualifying
for a commercial item exception to cost or pricing data. A
priceis based on an established catalog or market price only
if the item being purchased is sufficiently similar to the cat-
alog or market priced commercial item to ensure that any
difference in prices can be identified and justified without
resort to cost analysis.

(c) The Offeror/Contractor shall also identify those sup-
plies which it will not manufacture or to which it will not
contribute significant value when requested by the
Contracting Officer. The information shall not be required
for commercial items sold in substantial quantities to the
general public when the price is, or is based on,
established catalog or market prices.

(d) The Contractor shall insert the substance of this
clause, less paragraph (c), in all subcontracts.

(End of clause)
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Alternate | (APR 1991). As prescribed in 15.812-2(b),
substitute the following paragraph (c) for paragraph (c) of
the basic clause:

(c) The Offeror/Contractor shall also identify those sup-
plies which it will not manufacture or to which it will not
contribute significant value. This information is not
required for commercia items sold in substantial quantities
to the general public when the price is, or is based on,
established catal og or market prices.

52.215-27 Termination of Defined Benefit Pension

Plans.

As prescribed in 15.804-8(e), insert the following clause:
TERMINATION OF DEFINED BENEFIT
PENSION PLANS (SEP 1989)

The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will terminate a
defined benefit pension plan or otherwise recapture such pen-
sonfund assets. If pension fund assets revert to the Contractor
or are congtructively received by it under a termination or oth-
erwise, the Contractor shall make a refund or give a credit to
the Government for its equitable share as required by FAR
31.205-6(j)(4). The Contractor shall include the substance of
this clause in al subcontracts under this contract which meet
the applicability requirement of FAR 15.804-8(€).

(End of clause)

52.215-28—52.215-29 [Reserved]

52.215-30 Facilities Capital Cost of Money.

As prescribed in 15.904(a), insert the following provi-
sion:

FACILITIES CAPITAL COST OF MONEY (SEP 1987)

(a) Facilities capital cost of money will be an allowable
cost under the contemplated contract, if the criteria for
allowability in subparagraph 31.205-10(&)(2) of the Federal
Acquisition Regulation are met. One of the allowability cri-
teria requires the prospective contractor to propose facilities
capital cost of money in its offer.

(b) If the prospective Contractor does not propose this
cost, the resulting contract will include the clause Waiver of
Facilities Capital Cost of Money.

(End of provision)

52.215-31 Waiver of Facilities Capital Cost of Money.

As prescribed in 15.904(b), insert the following clause:

WAIVER OF FACILITIES CAPITAL COST
OF MONEY (SEP 1987)

The Contractor did not include facilities capital cost of
money as a proposed cost of this contract. Therefore, itisan
unallowable cost under this contract.

(End of clause)

52.215-32 [Reserved]

52.215-33 Order of Precedence.
As prescribed in 15.406-3(b), insert the following clause:
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ORDER OF PRECEDENCE (JAN 1986)

Any inconsistency in this solicitation or contract shall be
resolved by giving precedence in the following order: (a)
the Schedule (excluding the specifications); (b) representa-
tions and other instructions; (c) contract clauses; (d)
other documents, exhibits, and attachments; and (e) the
specifications.

(End of clause)

52.215-34 Evaluation of Offersfor Multiple Awards.

As prescribed in 15.407(h), insert the following provi-
sion:

EVALUATION OF OFFERS FOR MULTIPLE AWARDS
(MAR 1990)

In addition to other factors, offers will be evaluated on
the basis of advantages and disadvantages to the
Government that might result from making more than one
award (multiple awards). It is assumed, for the purpose of
evauating proposals, that $500 would be the administrative
cost to the Government for issuing and administering each
contract awarded under this solicitation and individual
awards shall be for the items or combinations of items that
result in the lowest aggregate cost to the Government,
including the assumed administrative costs.

(End of provision)

52.215-35 Annual Representations and Certifications—

Negotiation.

As prescribed in 15.407(i), insert the following provi-
sion:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS—NEGOTIATION (DEC 1989)

The offeror certifies that annual representations and cer-
tifications (check the appropriate block):

[J (a) Dated (insert date of
signature on submission) which are incorporated herein by
reference, have been submitted to the contracting office
issuing this solicitation and that the submittal is current,
accurate, and complete as of the date of this bid, except as
follows (insert changes that affect only this solicitation; if
“none,” so state):

[J (b) Areenclosed.

(End of provision)

52.215-36 Late Submissions, Modifications, and

Withdrawals of Proposals (Over seas).

As prescribed in 15.407(c)(9), insert the following provi-
sion:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (OVERSEAYS)
(JUL 1995)

(8 Any proposal received at the office designated in the
solicitation after the exact time specified for receipt will not
be considered unless it is received before award is made
and it—

(1) Was sent by mail or, if authorized by the solicita-
tion, was sent by telegram or via facsimile, and it is
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determined by the Government the late receipt was due

solely to mishandling by the Government after receipt at

the Government installation;

(2) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
by the Government not later than 5:00 p.m. one working
day prior to the date specified for receipt of proposals; or

(3) Isthe only proposal received.

(b) Any modification of a proposal or quotation, except
a modification resulting from the Contracting Officer's
request for “best and final” offer, is subject to the same con-
ditions as in subparagraph (a)(1) of this provision.

(c) A modification resulting from the Contracting
Officer's request for “best and final” offer received after the
time and date specified in the request will not be considered
unless received before award and the late receipt was due
solely to mishandling by the Government after receipt at the
installation.

(d) The only acceptable evidence to establish the time of
receipt at the Government installation is the time/date stamp
of the installation on the proposal wrapper or other docu-
mentary evidence of receipt maintained by the installation.

(e) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful proposa that
makes its terms more favorable to the Government will be
considered at any time it is received and may be accepted.

(f) Proposals may be withdrawn by written notice or
telegram (including mailgram) received at any time before
award. If the solicitation authorizes facsimile proposals,
proposals may be withdrawn via facsimile at any time
before award, subject to the conditions specified in the pro-
vision entitled “Facsimile Proposals.” Proposals may be
withdrawn in person by an offeror or an authorized repre-
sentative, if the representative's identity is made known and
the representative signs a receipt for the proposal before
award.

(End of provision)

52.215-37 [Reserved]

52.215-38 Preparation of Offers—Construction.

As prescribed in 15.407(k), insert the following provi-
sion:

PREPARATION OF OFFERS—CONSTRUCTION
(JAN 1991)

(a) Offers must be (1) submitted on the forms furnished
by the Government or on copies of those forms, and (2)
manually signed. The person signing an offer must initial
each erasure or change appearing on any offer form.

(b) The offer form may require Offerors to submit offer
prices for one or more items on various bases, including—

(1) Lump sum offer;

(2) Alternate prices;

(3) Unitsof construction; or

(4) Any combination of subparagraphs (b)(1) through
(b)(3) of this provision.
(c) If the solicitation requires an offer on dl items, failure

to do so will disqualify the offer. If an offer on al itemsisnot
required, Offerors should insert the words "no offer" in the
space provided for any item on which no price is submitted.
(d) Alternate offers will not be considered unless this
solicitation authorizes their submission.
(End of provision)

52.215-39 Reversion or Adjustment of Plans for
Postretirement Benefits Other Than Pensions (PRB).
As prescribed in 15.804-8(f), insert the following clause:

REVERSION OR ADJUSTMENT OF PLANS FOR

POSTRETIREMENT BENEFITS (PRB) OTHER THAN
PENSIONS (FEB 1995)

The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will terminate
or reduce a PRB plan. If PRB fund assets revert, or inure,
to the Contractor or are constructively received by it under
aplan termination or otherwise, the Contractor shall make a
refund or give a credit to the Government for its equitable
share as required by FAR 31.205-6(0)(6). The Contractor
shall include the substance of this clause in al subcontracts
under this contract which meet the applicability require-
ments of FAR 15.804-8(f). The resulting adjustment to
prior years PRB costs will be determined and applied in
accordance with FAR 31.205-6(0).

(End of clause)

52.215-40 Natification of Ownership Changes.

As prescribed in 15.804-8(g), insert the following clause:

NOTIFICATION OF OWNERSHIP CHANGES

(FEB 1995)

(@) The Contractor shall make the following notifica
tionsin writing:

(1) When the Contractor becomes aware that a
change in its ownership has occurred, or is certain to
occur, which could result in changes in the valuation of
its capitalized assets in the accounting records, the
Contractor shall notify the Administrative Contracting
Officer (ACO) within 30 days.

(2) The Contractor shall aso notify the ACO within
30 days whenever changes to asset valuations or any
other cost changes have occurred or are certain to occur
as aresult of achangein ownership.

(b) The Contractor shal: (1) maintain current, accurate,
and complete inventory records of assets and their codts; (2)
provide the ACO or designated representative ready access to
the records upon request; (3) ensure that all individual and
grouped assets, their capitalized values, accumulated depreci-
ation or amortization, and remaining useful lives are identified
accurately before and after each of the Contractor's ownership
changes; and (4) retain and continue to maintain depreciation
and amortization schedules based on the asset records main-
tained before each Contractor ownership change.

(c) The Contractor shal include the substance of this
clausein all subcontracts under this contract which meet the
applicability requirement of FAR 15.804-8(g).

(End of clause)
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52.215-41 Requirements for Cost or Pricing Data or

Information Other Than Cost or Pricing Data.

As prescribed in 15.804-8(h), insert the following provi-
sion:

REQUIREMENTS FOR COST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRICING
DATA (OCT 1995)

(a) Exceptions from cost or pricing data. (1) In lieu of
submitting cost or pricing data, offerors may submit a writ-
ten request for exception by submitting the information
described in the following subparagraphs. The Contracting
Officer may require additional supporting information, but
only to the extent necessary to determine whether an excep-
tion should be granted, and whether the priceisfair and rea-
sonable.

(i) Information relative to an exception granted for
prior or repetitive acquisitions.

(i) Catalog price information as follows:

(A) Attach a copy of or identify the catalog and
its date, or the appropriate pages for the offered
items, or a statement that the catalog is on file in
the buying office to which this proposal is being
made.

(B) Provide a copy or describe current discount
policies and price lists (published or unpublished),
e.g., wholesale, origina equipment manufacturer,
and reseller.

(C) Additionally, for each catalog item that
exceeds _*  (extended vaue not unit price), pro-
vide evidence of substantial sales to the general
public. This may include sales order, contract,
shipment, invoice, actual recorded sales or other
records that are verifiable. In addition, if the basis
of the price proposal is sales of essentially the same
commercia item by affiliates, other manufacturers
or vendors, those sales may be included. The offer-
or shall explain the basis of each offered price and
its relationship to the established catalog price.
When substantial general public sales have also
been made at prices other than catalog or price list
prices, the offeror shall indicate how the proposed
price relates to the price of such recent sales in
quantities similar to the proposed quantities.

(iii) Market price information. Include the source
and date or period of the market quotation or other
basis for market price, the base amount, and applica-
ble discounts. The nature of the market should be
described. The supply or service being purchased
should be the same as or similar to the market price
supply or service. Data supporting substantial sales
to the general public isalso required.

(iv) Identification of the law or regulation estab-
lishing the price offered. If the price is controlled
under law by periodic rulings, reviews, or similar
actions of a governmental body, attach a copy of the
controlling document, unless it was previously sub-
mitted to the contracting office.
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(v) For a commercial item exception, information
on prices at which the same item or similar items
have been sold in the commercial market.

(2) The offeror grants the Contracting Officer or an
authorized representative the right to examine, at any
time before award, books, records, documents, or other
directly pertinent records to verify any request for an
exception under this provision, and the reasonabl eness of
price. Access does not extend to cost or profit informa-
tion or other data relevant solely to the offeror's determi-
nation of the prices to be offered in the catalog or mar-
ketplace.

(b) Requirements for cost or pricing data. If the offeror
is not granted an exception from the requirement to submit
cost or pricing data, the following applies:

(1) The offeror shall submit cost or pricing data on
Standard Form (SF) 1411, Contract Pricing Proposal
Cover Sheet (Cost or Pricing Data Required), with sup-
porting attachments prepared in accordance with Table
15-2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement on price,
but before contract award (except for unpriced actions
such as letter contracts), the offeror shall submit a
Certificate of Current Cost or Pricing Data, as prescribed
by FAR 15.804-4.

(c) By submitting information to qualify for an excep-
tion, an offeror is not representing that this is the only
exception that may apply.

(End of provision)

* |nsert dollar amount for sampling (see 15.804-1(c)(1))

Alternate | (OCT 1995). As prescribed in 15.804-8(h),
substitute the following paragraph (b)(1) for paragraph
(b)(2) of the basic provision:

(b)(1) The offeror shall submit cost or pricing data on
Standard Form (SF) 1411, Contract Pricing Proposal Cover
Sheet (Cost or Pricing Data Required), with supporting
attachments prepared in the following format:

Alternate Il (OCT 1995). As prescribed in 15.804-8(h),
add the following paragraph (d) to the basic provision:

(d) When the proposal is submitted, also submit one
copy each, including the SF 1411 and supporting attach-
ments, to: (1) the Administrative Contracting Officer, and
(2) the Contract Auditor.

Alternate 111 (OCT 1995). As prescribed in 15.804-8(h),
add the following paragraph (d) to the basic provision (if
Alternate |1 is also used, redesignate as paragraph (€)).

(c) Submit the cost portion of the proposal via the fol-
lowing electronic media: (Insert media format, e.g., elec-
tronic spreadsheet format, electronic mail, etc.).

Alternate IV (OCT 1995). As prescribed in 15.804-8(h),
replace the text of the basic provision with the following:

(8) Submission of cost or pricing datais not required.

(b) Provide information described below: (Insert
description of the information and the format that are
required, including access to records necessary to permit
an adequate evaluation of the proposed price in accor-
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dance with 15.804-6(a)(5). Standard Form 1448, Proposal
Cover Sheet (Cost or Pricing Data Not Required), may be
used for information other than cost or pricing data.)

52.215-42 Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing
Data—M odifications.

As prescribed in 15.804-8(i), insert the following clause:
REQUIREMENTS FOR COST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRICING
DATA—MODIFICATIONS (OCT 1995)

(8) Exceptions from cost or pricing data. (1) In lieu of
submitting cost or pricing data for modifications under this
contract, for price adjustments expected to exceed the
threshold set forth at FAR 15.804-2(a)(1) on the date of the
agreement on price or the date of the award, whichever is
later, the Contractor may submit a written request for
exception by submitting the information described in the
following subparagraphs. The Contracting Officer may
reguire additional supporting information, but only to the
extent necessary to determine whether an exception should
be granted, and whether the price is fair and reasonable—

() Information relative to an exception granted for
prior or repetitive acquisitions.

(ii) Catalog price information as follows:

(A) Attach a copy of or identify the catalog and
its date, or the appropriate pages for the offered
items, or a statement that the catalog is on file in
the buying office to which this proposal is being
made.

(B) Provide a copy or describe current discount
policies and price lists (published or unpublished),
e.g., wholesale, origina equipment manufacturer,
and reseller.

(C) Additionally, for each catalog item that
exceeds _*_ (extended value not unit price), pro-
vide evidence of substantial sales to the general
public. This may include sales order, contract,
shipment, invoice, actual recorded sales or other
records that are verifiable. In addition, if the basis
of the price proposal is sales of essentially the same
commercia item by affiliates, other manufacturers
or vendors, those sales may be included. The offer-
or shall explain the basis of each offered price and
its relationship to the established catalog price.
When substantial general public sales have also
been made at prices other than catalog or price list
prices, the offeror shall indicate how the proposed
price relates to the price of such recent sales in
guantities similar to the proposed quantities.

(iii) Market price information. Include the source
and date or period of the market quotation or other
basis for market price, the base amount, and applica-
ble discounts. The nature of the market should be
described. The supply or service being purchased
should be the same as or similar to the market price
supply or service. Data supporting substantial sales

to the general public isalso required.

(iv) Identification of the law or regulation estab-
lishing the price offered. If the price is controlled
under law by periodic rulings, reviews, or similar
actions of a governmental body, attach a copy of the
controlling document, unless it was previously sub-
mitted to the contracting office.

(v) Information on modifications of contracts or
subcontracts for commercial items.

(A) If (2) the original contract or subcontract
was granted an exception from cost or pricing data
reguirements because the price agreed upon was
based on adequate price competition, catalog or
market prices of commercial items, or prices set by
law or regulation; and (2) The modification (to the
contract or subcontract) is not exempted based on
one of these exceptions, then the Contractor may
provide information to establish that the modifica-
tion would not change the contract or subcontract
from a contract or subcontract for the acquisition of
a commercia item to a contract or subcontract for
the acquisition of an item other than a commercia
item.

(B) For a commercial item exception, the
Contractor may provide information on prices at
which the same item or similar items have been
sold in the commercial market.

(2) The Contractor grants the Contracting Officer or
an authorized representative the right to examine, at any
time before award, books, records, documents, or other
directly pertinent records to verify any request for an
exception under this clause, and the reasonableness of
price. Access does not extend to cost or profit informa-
tion or other data relevant solely to the Contractor's
determination of the prices to be offered in the catalog or
marketplace.

(3) By submitting information to qualify for an excep-
tion, an offeror is not representing that this is the only
exception that may apply.

(b) Requirements for cost or pricing data. If the
Contractor is not granted an exception from the requirement
to submit cost or pricing data, the following applies:

(1) The Contractor shall submit cost or pricing data
on Standard Form (SF) 1411, Contract Pricing Proposal
Cover Sheet (Cost or Pricing Data Reguired), with sup-
porting attachments prepared in accordance with Table
15-2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement on price,
but before award (except for unpriced actions), the
Contractor shall submit a Certificate of Current Cost or
Pricing Data, as prescribed by FAR 15.804-4.

(End of clause)

* |nsert dollar amount for sampling (see 15.804-1(c)(1))

Alternate | (OCT 1995). As prescribed in 15.804-8(i),
substitute the following paragraph (b)(1) for paragraph
(b)(2) of the basic clause.
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(b)(1) The Contractor shall submit cost or pricing data
on Standard Form (SF) 1411, Contract Pricing Proposal
Cover Sheet (Cost or Pricing Data Required), with support-
ing attachments prepared in the following format:

Alternate I (OCT 1995). As prescribed in 15.804-8(i),
add the following paragraph (c) to the basic clause:

(c) When the proposal is submitted, also submit one
copy each, including the SF 1411 and supporting attach-
ments, to: (1) the Administrative Contracting Officer, and
(2) the Contract Auditor.

Alternate Il (OCT 1995). As prescribed in 15.804-8(i),
add the following paragraph (c) to the basic clause (if
Alternate |1 is also used, redesignate as paragraph (d)):

(c) Submit the cost portion of the proposal via the fol-
lowing electronic media: (Insert media format).

Alternate IV (OCT 1995). As prescribed in 15.804-8(i),
replace the text of the basic clause with the following:

(a) Submission of cost or pricing datais not required.

(b) Provide information described below: (Insert
description of the information and the format that are
required, including access to records necessary to permit
an adequate evaluation of the proposed price in accor-
dance with 15.804-6(a)(5). Sandard Form 1418, Proposal
Cover Sheet (Cost or Pricing Data Not Required), may be
used for information other than cost or pricing data.)

52.215-43 Audit—Commercial Items.
As prescribed at 15.106-2, insert the following clause:
AUDIT—COMMERCIAL ITEMS (OCT 1995)

(8) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of whether such items are
in written form, in the form of computer data, or any other
form.

(b) This paragraph applies to solicitations and contracts or
subcontracts for commercia items that may be or have been
granted an exception from submittal of cost or pricing data
only under FAR 15.804-1(a)(2). In order to determine the
accuracy of the information on prices at which the same or
similar items have been sold in the commercia market, the
Contracting Officer and authorized representatives have a
right to examine such information provided by the offeror,
Contractor, or subcontractor, and all records that directly
relate to such information. Access does not extend to cost or
profit information or other data relevant solely to the offeror's
determination of the prices to be offered in the marketplace.
Thisright shall expire two years after the date of award of the
contract, or two years after the date of any modification to the
contract, with respect to which thisinformation is provided.

(c) If the prime Contractor and each higher-tier subcon-
tractor were required to submit cost or pricing data, the
Contractor and each subcontractor shall insert the substance
of this clause, including this paragraph (c), in each subcon-
tract for which submission of cost or pricing data was
required or for which an exception was granted under FAR
15.804-1(8)(2).

(End of clause)
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52.216-1 Type of Contract.

As prescribed in 16.105, complete and insert the follow-
ing provision:

TYPE OF CONTRACT (APR 1984)

The Government contemplates award of a
[Contracting Officer insert specific type of contract] con-
tract resulting from this solicitation.

(End of provision)

52.216-2 Economic Price Adjustment—Standard

Supplies.

As prescribed in 16.203-4(a), when contracting by nego-
tiation, insert the following clause in solicitations and con-
tracts when the conditions specified in 16.203-4(a)(1)(i)
through (iii) apply (but see 16.203-4(a)(2)). The clause may
be modified by increasing the 10-percent limit on aggregate
increases specified in subparagraph (c)(1), upon approval
by the chief of the contracting office.

ECONOMIC PRICE ADJUSTMENT—STANDARD

SUPPLIES (OCT 1995)

(8 The Contractor warrants that the unit price stated in
the Schedule for [offeror insert Schedule line
item number] is not in excess of the Contractor’s applicable
established price in effect on the contract date for like quan-
tities of the same item. The term “unit price” excludes any
part of the price directly resulting from requirements for
preservation, packaging, or packing beyond standard com-
mercial practice. The term “ established price” means aprice
that (1) is an established catalog or market price for a com-
mercial item sold in substantial quantities to the general
public, (2) meets the criteria of subsection 15.804-1 of the
Federal Acquisition Regulation (FAR), and (3) is the net
price after applying any standard trade discounts offered by
the Contractor.

(b) The Contractor shall promptly notify the Contracting
Officer of the amount and effective date of each decrease in
any applicable established price. Each corresponding con-
tract unit price shall be decreased by the same percentage
that the established price is decreased. The decrease shall
apply to those items delivered on and after the effective date
of the decrease in the Contractor’s established price, and
this contract shall be modified accordingly. The Contractor
shall certify (1) on each invoice that each unit price stated
in it reflects al decreases required by this clause or (2) on
the final invoice that all required price decreases have been
applied as required by this clause.

(c) If the Contractor’s applicable established price is
increased after the contract date, the corresponding contract
unit price shall be increased, upon the Contractor’s written
request to the Contracting Officer, by the same percentage
that the established price is increased, and the contract shall
be modified accordingly, subject to the following limita-
tions:

(1) The aggregate of the increases in any contract
unit price under this clause shall not exceed 10 percent
of the original contract unit price.

(2) The increased contract unit price shall be effective
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(i) on the effective date of the increase in the applicable
established price if the Contracting Officer receives the
Contractor’s written request within 10 days thereafter or
(i) if the written request is received later, on the date the
Contracting Officer receives the request.

(3) Theincreased contract unit price shall not apply to
guantities scheduled under the contract for delivery
before the effective date of the increased contract unit
price, unless failure to deliver before that date results
from causes beyond the control and without the fault or
negligence of the Contractor, within the meaning of the
Default clause.

(4) No modification increasing a contract unit price
shall be executed under this paragraph (c) until the
Contracting Officer verifies the increase in the applica-
ble established price.

(5) Within 30 days after receipt of the Contractor’s
written request, the Contracting Officer may cancel,
without liability to either party, any undelivered portion
of the contract items affected by the requested increase.
(d) During the time alowed for the cancellation provid-

ed for in subparagraph (c)(5) of this clause, and thereafter if
there is no cancellation, the Contractor shall continue deliv-
eries according to the contract delivery schedule, and the
Government shall pay for such deliveries at the contract
unit price, increased to the extent provided by paragraph (c)
of this clause.

(End of clause)

52.216-3 Economic Price Adjustment—Semistandard

Supplies.

As prescribed in 16.203-4(b), when contracting by nego-
tiation, insert the following clause in solicitations and con-
tracts when the conditions specified in 16.203-4(b)(1)(i)
through (iii) apply (but see 16.203-4(b)(2)). The clause may
be modified by increasing the 10-percent limit on aggregate
increases specified in subparagraph (c)(1) of this section,
upon approval by the chief of the contracting office.

ECONOMIC PRICE ADJUSTMENT—
SEMISTANDARD SUPPLIES (OCT 1995)

(&) The Contractor warrants that the supplies identified as
line items [offeror insert Schedule line item
number] in the Schedule are, except for modifications
required by the contract specifications, supplies for which it
has an established price. The term “established price” means
aprice that (1) is an established catalog or market price for a
commercial item sold in substantial quantities to the general
public, (2) meets the criteria of subsection 15.804-1 of the
Federal Acquisition Regulation (FAR), and (3) is the net
price applying any standard trade discounts offered by the
Contractor. The Contractor further warrants that, as of the
date of this contract, any difference between the unit prices
stated in the contract for these line items and the
Contractor’s established prices for like quantities of the
nearest commercia equivalents are due to compliance with
contract specifications and with any contract requirements
for preservation, packaging, and packing beyond standard

commercia practice.

(b) The Contractor shall promptly notify the Contracting
Officer of the amount and effective date of each decrease in
any applicable established price. Each corresponding con-
tract unit price (exclusive of any part of the unit price that
reflects modifications resulting from compliance with
specifications or with requirements for preservation, pack-
aging, and packing beyond standard commercial practice)
shall be decreased by the same percentage that the estab-
lished price is decreased. The decrease shall apply to those
items delivered on and after the effective date of the
decrease in the Contractor’s established price, and this con-
tract shall
be modified accordingly. The Contractor shall
certify (1) on each invoice that each unit price stated in it
reflects all decreases required by this clause or (2) in the
final invoice that all required price decreases have been
applied as required by this clause.

(c) If the Contractor’s applicable established price is
increased after the contract date, the corresponding contract
unit price (exclusive of any part of the unit price resulting
from compliance with specifications or with requirements
for preservation, packaging, and packing beyond standard
commercial practice) shall be increased, upon the
Contractor’s written request to the Contracting Officer, by
the same percentage that the established price is increased,
and the contract shall be modified accordingly, subject to
the following limitations;

(1) The aggregate of the increases in any contract unit
price under this clause shall not exceed 10 percent of the
original contract unit price.

(2) The increased contract unit price shall be effec-
tive (i) on the effective date of the increase in the
applicable established price if the Contracting Officer
receives the Contractor’s written request within 10
days thereafter or (ii) if the written request is received
later, on the date the Contracting Officer receives the
request.

(3) The increased contract unit price shall not apply to
guantities scheduled under the contract for delivery
before the effective date of the increased contract unit
price, unless failure to deliver before that date results
from causes beyond the control and without the fault or
negligence of the Contractor, within the meaning of the
Default clause.

(4) No modification increasing a contract unit price
shall be executed under this paragraph (c) until the
Contracting Officer verifies the increase in the applica-
ble established price.

(5) Within 30 days after receipt of the Contractor’s
written request, the Contracting Officer may cancel,
without liability to either party, any undelivered portion
of the contract items affected by the requested increase.
(d) During the time allowed for the cancellation provid-

ed for in subparagraph (c)(5) of this clause, and thereafter if
there is no cancellation, the Contractor shall continue deliv-
eries according to the contract delivery schedule, and the
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Government shall pay for such deliveries at the contract
unit price, increased to the extent provided by paragraph (c)
of thisclause.

(End of clause)
52.216-4 Economic Price Adjustment—L abor and

Material.

As prescribed in 16.203-4(c), when contracting by nego-
tiation, insert a clause that is substantially the same as the
following clause in solicitations and contracts when the
conditions specified in 16.203-4(c)(1)(i) through (iv) apply
(but see 16.203-4(c)(2)). The clause may be modified by
increasing the 10-percent limit on aggregate increases spec-
ified in subparagraph (c)(4), upon approval by the chief of
the contracting office.

ECONOMIC PRICE ADJUSTMENT—LABOR AND

MATERIAL (APR 1984)

(a) The Contractor shall notify the Contracting Officer if,
at any time during contract performance, the rate of pay for
labor (including fringe benefits) or the unit prices for mate-
rial shown in the Schedule either increase or decrease. The
Contractor shall furnish this notice within 60 days after the
increase or decrease, or within any additional period that
the Contracting Officer may approve in writing, but not
later than the date of final payment under this contract. The
notice shall include the Contractor’s proposal for an adjust-
ment in the contract unit prices to be negotiated under para
graph (b) of this clause, and shall include, in the form
required by the Contracting Officer, supporting data
explaining the cause, effective date, and amount of the
increase or decrease and the amount of the Contractor’s
adjustment proposal.

(b) Promptly after the Contracting Officer receives the
notice and data under paragraph (a) of this clause, the
Contracting Officer and the Contractor shall negotiate a
price adjustment in the contract unit prices and its effective
date. However, the Contracting Officer may postpone the
negotiations until an accumulation of increases and decreas-
es in the labor rates (including fringe benefits) and unit
prices of material shown in the Schedule results in an
adjustment allowable under subparagraph (c)(3) of this
clause. The Contracting Officer shall modify this contract
(2) to include the price adjustment and its effective date and
(2) to revise the labor rates (including fringe benefits) or
unit prices of material as shown in the Schedule to reflect
the increases or decreases resulting from the adjustment.
The Contractor shall continue performance pending agree-
ment on, or determination of, any adjustment and its effec-
tive date.

(c) Any price adjustment under this clause is subject to
the following limitations:

(1) Any adjustment shall be limited to the effect on
unit prices of the increases or decreases in the rates of
pay for labor (including fringe benefits) or unit prices
for material shown in the Schedule. There shall be no
adjustment for (i) supplies or services for which the pro-
duction cost is not affected by such changes, (ii) changes
in rates or unit prices other than those shown in the
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Schedule, or (iii) changes in the quantities of labor or
material used from those shown in the Schedule for each
item.

(2) No upward adjustment shall apply to supplies or
services that are required to be delivered or performed
before the effective date of the adjustment, unless the
Contractor’s failure to deliver or perform according to
the delivery schedule results from causes
beyond the Contractor’s control and without its fault
or negligence, within the meaning of the Default clause.

(3) There shall be no adjustment for any change in
rates of pay for labor (including fringe benefits) or unit
prices for material which would not result in a net change
of at least 3 percent of the then-current total contract
price. This limitation shall not apply, however, if, after
final delivery of all contract line items, either party
requests an adjustment under paragraph (b) of this clause.

(4) The aggregate of the increases in any contract unit
price made under this clause shall not exceed 10 percent
of the original unit price. There is no percentage limita-
tion on the amount of decreases that may be made under
this clause.

(d) The Contractor shall include with the fina invoice a
certification that the Contractor either (1) has not experi-
enced a decrease in rates of pay for labor (including fringe
benefits) or unit prices for material shown in the Schedule
or (2) has given notice of all such decreases in compliance
with paragraph (a) of this clause.

(e) The Contracting Officer may examine the
Contractor’s books, records, and other supporting data rele-
vant to the cost of labor (including fringe benefits) and
material during all reasonable times until the end of 3 years
after the date of final payment under this contract
or the time periods specified in Subpart 4.7 of the Federa
Acquisition Regulation (FAR), whichever is earlier.

(End of clause)

52.216-5 Price Redeter mination—Prospective.

As prescribed in 16.205-4, when contracting by negotia
tion, insert the following clause in solicitations and con-
tracts when a fixed-price contract is contemplated and the
conditions specified in 16.205-2 and 16.205-3(a) through
(d) apply:

PRICE REDETERMINATION—PROSPECTIVE
(OCT 1995)

(a) General. The unit prices and the total price stated in
this contract shall be periodically redetermined in accor-
dance with this clause, except that (1) the prices for supplies
delivered and services performed before the first effective
date of price redetermination (see paragraph (c) of this
clause) shall remain fixed and (2) in no event shall the total
amount paid under this contract exceed any ceiling price
included in the contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.
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(c) Price redetermination periods. For the purpose of
price redetermination, performance of this contract is divid-
ed into successive periods. The first period shall extend
from the date of the contract to , [see Note (1)]
and the second and each succeeding period shall extend for

[insert appropriate number] months from the end
of the last preceding period, except that the parties may
agree to vary the length of the final period. The first day of
the second and each succeeding period shall be the effective
date of price redetermination for that period.

(d) Data submission. (1) Not more than nor less
than [see Note (2)] days before the end of each redeter-
mination period, except the last, the Contractor shal submit—

(i) Proposed prices for supplies that may be deliv-
ered or services that may be performed in the next
succeeding period, and—

(A) An estimate and breakdown of the costs of

these supplies or services on Standard Form 1411,

Contract Pricing Proposal Cover Sheet (Cost or

Pricing Data Required), or in any other form on

which the parties may agree;

(B) Sufficient data to support the accuracy and
reliability of this estimate; and

(C) An explanation of the differences between
this estimate and the original (or last preceding)
estimate for the same supplies or services; and

(i) A statement of al costsincurred in performing
this contract through the end of the month
[see Note (3)] before the submission of proposed
prices, on Standard Form 1411, Contract Pricing
Proposal Cover Sheet (or in any other form on which
the parties may agree), with sufficient supporting data
to disclose unit costs and cost trends for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary).

(2) The Contractor shall also submit, to the extent that
it becomes available before negotiations on redetermined
prices are concluded—

(i) Supplemental statements of costs incurred after
the date stated in subdivision (d)(1)(ii) of this section
for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary); and

(ii) Any other relevant data that the Contracting
Officer may reasonably require.

(3) If the Contractor fails to submit the data required
by subparagraphs (1) and (2) of this section, within the
time specified, the Contracting Officer may suspend pay-
ments under this contract until the data are furnished. If
it is later determined that the Government has overpaid
the Contractor, the Contractor shall repay the excess to

the Government immediately. Unless repaid within 30
days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from
the date the data were due to the date of repayment, at
the rate established in accordance with the Interest
clause.

(e) Price redetermination. Upon the Contracting
Officer’s receipt of the data required by paragraph (d) of
this section, the Contracting Officer and the Contractor
shall promptly negotiate to redetermine fair and reasonable
prices for supplies that may be delivered or services that
may be performed in the period following the effective date
of price redetermination.

(f) Contract modifications. Each negotiated redetermi-
nation of prices shall be evidenced by a modification to this
contract, signed by the Contractor and the Contracting
Officer, stating the redetermined prices that apply during
the redetermination period.

(g) Adjusting billing prices. Pending execution of the
contract modification (see paragraph (f) of this section), the
Contractor shall submit invoices or vouchers in accordance
with the billing prices stated in this contract. If at any time
it appears that the then-current billing prices will be sub-
stantially greater than the estimated final prices, or if the
Contractor submits data showing that the redetermined
price will be substantially greater than the current billing
prices, the parties shall negotiate an appropriate decrease or
increase in billing prices. Any billing price adjustment shall
be reflected in a contract modification and shall not affect
the redetermination of prices under this clause. After the
contract modification for price redetermination is executed,
the total amount paid or to be paid on al invoices or vouch-
ers shall be adjusted to reflect the agreed-upon prices, and
any requested additional payments, refunds, or credits shall
be made promptly.

(h) Quarterly limitation on payments statement. This
paragraph (h) applies only during periods for which firm
prices have not been established.

(1) Within 45 days after the end of the quarter of the
Contractor’s fiscal year in which a delivery isfirst made
(or services are first performed) and accepted by the
Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting
office and the cognizant contract auditor) a statement,
cumulative from the beginning of the contract, show-
ing—

(i) Thetotal contract price of al supplies delivered
(or services performed) and accepted by the
Government and for which final prices have been
established;

(if) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used in
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establishing the initial contract price or agreed to for

the purpose of this paragraph (h)) that isin direct pro-

portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established; and

(iv) The total amount of all invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).

(2) The statement required by subparagraph (1) of this
section need not be submitted for any quarter for which
either no costs are to be reported under subdivision (1)(ii)
of this section, or revised hilling prices have been estab-
lished in accordance with paragraph (g) of this section, and
do not exceed the existing contract price, the Contractor’'s
price-redetermination proposal, or a price based on the
most recent quarterly statement, whichever isleast.

(3) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (1)(iv) of this section
exceeds the sum due the Contractor, as computed in
accordance with subdivisions (2)(i), (ii), and (iii) of this
section, the Contractor shall immediately refund or cred-
it to the Government the amount of this excess. The
Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due
the Contractor under 26 U.S.C. 1481 and by the amount
of previous refunds or credits affected under this clause.
If any portion of the excess has been applied to the liqui-
dation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account, consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reductionsin refunds.

(4) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the excess
to the Government immediately. Unless repaid within 30
days after the end of the statement submittal period, the
amount of the excess shall bear interest, computed from
the date the quarterly statement was due to the date of
repayment, at the rate established in accordance with the
Interest clause.

(i) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-
of-cost basis. The Contractor shall—

(1) Insert in each price redetermination or incentive
price revision subcontract the substance of paragraph (h)
of this section, and of this paragraph (i), modified to
omit mention of the Government and to reflect the posi-
tion of the Contractor as purchaser and of the subcon-
tractor as vendor, and to omit that part of subparagraph
(h)(3) of this section relating to tax credits; and

(2) Include in each cost-reimbursement subcontract a
requirement that each lower-tier price redetermination or
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incentive price revision subcontract contain the sub-

stance of paragraph (h) of this section, and this para-

graph (i), modified as required by subparagraph (1) of
this section.

(j) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices for any price
redetermination period within 60 days (or within such other
period as the parties agree) after the date on which the data
required by paragraph (d) of this section are to
be submitted, the Contracting Officer shall promptly issue a
decision in accordance with the Disputes clause. For the
purpose of paragraphs (f), (g), and (h) of this section, and
pending final settlement of the disagreement on appeal, by
failure to appeal, or by agreement, this decision shall be
treated as an executed contract modification. Pending final
settlement, price redetermination for subsequent periods, if
any, shall continue to be negotiated as provided in this
clause.

(k) Termination. If this contract is terminated, prices
shall continue to be established in accordance with this
clause for (1) completed supplies and services accepted by
the Government and (2) those supplies and services not ter-
minated under a partial termination. All other elements of
the termination shall be resolved in accordance with other
applicable clauses of this contract.

(End of clause)

NOTES:

(1) Express in terms of units delivered, or as a date; but
in either case the period should end on the last day of a
month.

(2) Insert the numbers of days chosen so that the
Contractor’s submission will be late enough to reflect recent
cost experience (taking into account the Contractor’s
accounting system), but early enough to permit review,
audit (if necessary), and negotiation before the start of the
prospective period.

(3) Insert “first,” except that “second” may be inserted if
necessary to achieve compatibility with the Contractor’s
accounting system.

52.216-6 Price Redeter mination—Retroactive.

As prescribed in 16.206-4, insert the following clause:
PRICE REDETERMINATION—RETROACTIVE
(OCT 1995)

(a) General. The unit price and the total price stated in
this contract shall be redetermined in accordance with this
clause, but in no event shall the total amount paid under this
contract exceed [insert dollar amount of ceil-
ing price].

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within [Contracting
Officer insert number of days] days after delivery of all sup-
plies to be delivered and completion of all servicesto be per-
formed under this contract, the Contractor shall submit—
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(i) Proposed prices;
(ii) A statement on Standard Form 1411, Contract

Pricing Proposal Cover Sheet (Cost or Pricing Data

Required), or in any other form on which the parties

may agree, of all costs incurred in performing the

contract; and
(iii) Any other relevant data that the Contracting

Officer may reasonably require.

(2) If the Contractor fails to submit the data required
by subparagraph (1) of this section within the time speci-
fied, the Contracting Officer may suspend payments
under this contract until the data are furnished. If it is
later determined that the Government has overpaid the
Contractor, the excess shall be repaid to the Government
immediately. Unless repaid within 30 days after the end
of the data submittal period, the amount of the excess
shall bear interest, computed from the date the data were
due to the date of repayment, at the rate established in
accordance with the Interest clause.

(d) Price determination. Upon the Contracting Officer’s
receipt of the data required by paragraph (c) of this section,
the Contracting Officer and the Contractor shall promptly
negotiate to redetermine fair and reasonable prices for sup-
plies delivered and services performed by the Contractor
under this contract.

(e) Contract modification. The negotiated redetermina-
tion of price shall be evidenced by a modification to this
contract, signed by the Contractor and the Contracting
Officer.

(f) Adjusting billing prices. Pending execution of the
contract modification (see paragraph (€) of this section), the
Contractor shall submit invoices or vouchers in accordance
with billing prices stated in this contract. If at any time it
appears that the then-current billing prices will be substan-
tially greater than the estimated final prices, or if the
Contractor submits data showing that the redetermined
prices will be substantially greater than the current billing
prices, the parties shall negotiate an appropriate decrease or
increase in billing prices. Any billing price adjustment shall
be reflected in a contract modification and shall not affect
the redetermination of prices under this clause. After the
contract modification for price redetermination is executed,
the total amount paid or to be paid on al invoices or vouch-
ers shall be adjusted to reflect the agreed-upon prices, and
any resulting additional payments, refunds, or credits shall
be made promptly.

(9) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price redetermination
under this contract has been compl eted.

(1) Within 45 days after the end of the quarter of the
Contractor’s fiscal year in which a ddlivery is first made
(or services are first performed) and accepted by the
Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor), a statement, cumula-
tive from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the
Government and for which final prices have been
established;

(if) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used
in establishing the initial contract price or agreed to
for the purpose of this paragraph (g)) that isin
direct proportion to the supplies delivered (or ser-
vices performed) and accepted by the Government
and for which final prices have not been estab-
lished; and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (1)(iv) of this sec-
tion exceeds the sum due the Contractor, as computed in
accordance with subdivisions (i), (ii), and (iii) of this
section, the Contractor shall immediately refund or
credit to the Government the amount of this excess. The
Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due
the contractor under 26 U.S.C. 1481 and by the amount
of previous refunds or credits effected under this clause.
If any portion of the excess has been applied to the lig-
uidation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account, consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reduction in refunds.

(3) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the excess
to the Government immediately. Unless repaid within 30
days after the end of the statement submittal period, the
amount of the excess shall bear interest, computed from
the date the quarterly statement was due to the date of
repayment, at the rate established in accordance with the
Interest clause.

(h) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-
of-cost basis. The Contractor shall—

(1) Insert in each price redetermination or incentive
price revision subcontract the substance of paragraph (g)
of this section, and of this paragraph (h), modified to omit
mention of the Government and to reflect the position of
the Contractor as purchaser and of the subcontractor as
vendor, and to omit that part of subparagraph (g)(2) of
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this section relating to tax credits; and

(2) Include in each cost-reimbursement subcontract a
requirement that each lower-tier price redetermination or
incentive price revision subcontract contain the sub-
stance of paragraph (g) of this section, and of this para-
graph (h) modified as required by subparagraph (1) of
this section.

(i) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon redetermined prices
within 60 days (or within such other period as the parties
agree) after the date on which the data required by para-
graph (c) of this section are to be submitted, the
Contracting Officer shall promptly issue a decision in
accordance with the Disputes clause. For the purpose of
paragraphs (e), (f), and (g) of this section, and pending
final settlement of the disagreement on appeal, by failure to
appeal, or by agreement, this decision shall be treated as an
executed contract modification.

(j) Termination. If this contract is terminated before
price redetermination, prices shall be established in accor-
dance with this clause for completed supplies and services
not terminated. All other elements of the termination shall
be resolved in accordance with other applicable clauses of
this contract.

(End of clause)

52.216-7 Allowable Cost and Payment.

As prescribed in 16.307(a), insert the following
clause:

ALLOWABLE COST AND PAYMENT (JUL 1991)

(@ Invoicing. The Government shall make payments to
the Contractor when requested as work progresses, but
(except for small business concerns) not more often than
once every 2 weeks, in amounts determined to be allowable
by the Contracting Officer in accordance with Subpart 31.2
of the Federal Acquisition Regulation (FAR) in effect on
the date of this contract and the terms of this contract. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
performing this contract.

(b) Reimbursing costs. (1) For the purpose of reimburs-
ing allowable costs (except as provided in subparagraph (2)
below, with respect to pension, deferred profit sharing, and
employee stock ownership plan contributions), the term
“costs” includes only—

(i) Those recorded costs that, at the time of the
request for reimbursement, the Contractor has paid
by cash, check, or other form of actual payment for
items or services purchased directly for the con-
tract;

(if) When the Contractor is not delinquent in pay-
ing costs of contract performance in the ordinary
course of business, costs incurred, but not necessarily
paid, for—

(A) Materials issued from the Contractor’s
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inventory and placed in the production process for
use on the contract;
(B) Direct labor;
(C) Direct travel;
(D) Other direct in-house costs; and
(E) Properly alocable and allowable indirect
costs, as shown in the records maintained by the
Contractor for purposes of obtaining reimburse-
ment under Government contracts; and
(iii) The amount of progress payments that have
been paid to the Contractor’s subcontractors under
similar cost standards.

(2) Contractor contributions to any pension or
other postretirement benefit, profit-sharing or employ-
ee stock ownership plan funds that are paid quarterly
or more often may be included in indirect costs for
payment purposes,; Provided, that the Contractor pays
the contribution to the fund within 30 days after the
close of the period covered. Payments made 30 days or
more after the close of a period shall not be included
until the Contractor actually makes the payment.
Accrued costs for such contributions that are paid less
often than quarterly shall be excluded from indirect
costs for payment purposes until the Contractor actual-
ly makes the payment.

(3) Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g) below, allow-
able indirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance
with paragraph (d) below.

(4) Any statements in specifications or other docu-
ments incorporated in this contract by reference desig-
nating performance of services or furnishing of materials
at the Contractor’s expense or at no cost to the
Government shall be disregarded for purposes of cost-
reimbursement under this clause.

(c) Small business concerns. A small business con-
cern may be paid more often than every 2 weeks and
may invoice and be paid for recorded costs for items or
services purchased directly for the contract, even
though the concern has not yet paid for those items or
Services.

(d) Final indirect cost rates. (1) Final annual indirect
cost rates and the appropriate bases shall be established in
accordance with Subpart 42.7 of the Federal Acquisition
Regulation (FAR) in effect for the period covered by the
indirect cost rate proposal.

(2) The Contractor shall, within 90 days after the
expiration of each of its fiscal years, or by a later date
approved by the Contracting Officer, submit to the cog-
nizant Contracting Officer responsible for negotiating its
final indirect cost rates and, if required by agency proce-
dures, to the cognizant audit activity proposed final indi-
rect cost rates for that period and supporting cost data
specifying the contract and/or subcontract to which the
rates apply. The proposed rates shall be based on the
Contractor’s actual cost experience for that period. The
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appropriate Government representative and Contractor

shall establish the final indirect cost rates as promptly as

practical after receipt of the Contractor’s proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding set-
ting forth the final indirect cost rates. The understanding
shall specify (i) the agreed-upon final annual indirect
cost rates, (ii) the bases to which the rates apply, (iii) the
periods for which the rates apply, (iv) any specific indi-
rect cost items treated as direct costs in the settlement,
and (v) the affected contract and/or subcontract, identi-
fying any with advance agreements or special terms and
the applicable rates. The understanding shall not change
any monetary ceiling, contract obligation, or specific
cost allowance or disallowance provided for in this con-
tract. The understanding is incorporated into this con-
tract upon execution.

(4) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning
of the Disputes clause.

(e) Billing rates. Until final annual indirect cost rates
are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
cognizant auditor), subject to adjustment when the final
rates are established. These billing rates—

(1) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent
substantial overpayment or underpayment.

(f) Quick-closeout procedures. When the Contractor
and Contracting Officer agree, the quick-closeout proce-
dures of Subpart 42.7 of the FAR may be used.

(g) Audit. At any time or times before final payment,
the Contracting Officer may have the Contractor’s invoices
or vouchers and statements of cost audited. Any payment
may be (1) reduced by amounts found by the Contracting
Officer not to constitute allowable costs or (2) adjusted for
prior overpayments or underpayments.

(h) Final payment. (1) The Contractor shall submit a
completion invoice or voucher, designated as such, prompt-
ly upon completion of the work, but no later than one year
(or longer, as the Contracting Officer may approve in writ-
ing) from the completion date. Upon approval of that
invoice or voucher, and upon the Contractor’s compliance
with all terms of this contract, the Government shall
promptly pay any balance of alowable costs and that part
of the fee (if any) not previously paid.

(2) The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including
interest, if any) accruing to or received by the
Contractor or any assignee under this contract, to the
extent that those amounts are properly allocable to costs
for which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the

Contractor for securing refunds, rebates, credits, or
other amounts shall be allowable costs if approved by
the Contracting Officer. Before final payment under this
contract, the Contractor and each assignee whose
assignment is in effect at the time of final payment shall
execute and deliver—

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of
refunds, rebates, credits, or other amounts (including
interest, if any) properly alocable to costs for which
the Contractor has been reimbursed by the
Government under this contract; and

(i) A release discharging the Government, its offi-
cers, agents, and employees from al liabilities, obli-
gations, and claims arising out of or under this con-
tract, except—

(A) Specified claims stated in exact amounts,
or in estimated amounts when the exact amounts
are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor
to third parties arising out of the performance of
this contract; provided, that the claims are not
known to the Contractor on the date of the execu-
tion of the release, and that the Contractor gives
notice of the claims in writing to the Contracting
Officer within 6 years following the release date
or notice of final payment date, whichever is earli-
er; and

(C) Claims for reimbursement of costs, includ-
ing reasonable incidental expenses, incurred by
the Contractor under the patent clauses of this
contract, excluding, however, any expenses aris-
ing from the Contractor’s indemnification of the
Government against patent liability.

(End of clause)

(R 7-203.4(a) 1978 SEP)
(R 7-203.4(b) 1979 MAR)
(R 7-203.4(c)(4)(iv))

(R 7-402.3(a) and (c)(5)(iii))
(R 7-605.5)

(R 7-1909.4)

(R 1-7.202-4)

(R 1-7.203-9)
(R1-3.704-1and -2)

(R 1-7.402-3(a) and (b)(1) and (3))
(R 1-7.403-9)

52.216-8 Fixed Fee.

As prescribed in 16.307(b), insert the following clause
in solicitations and contracts when a cost-plus-fixed-fee
contract (other than a facilities contract or a construction
contract) is contemplated.

FIXED FEE (APR 1984)
(a8) The Government shall pay the Contractor for per-
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forming this contract the fixed fee specified in the
Schedule.

(b) Payment of the fixed fee shall be made as specified in
the Schedule; provided, that after payment of 85 percent of
the fixed fee, the Contracting Officer may withhold further
payment of fee until areserveis set aside in an amount that
the Contracting Officer considers necessary to protect the
Government’s interest. This reserve shall not exceed 15 per-
cent of the total fixed fee or $100,000, whichever isless.

(End of clause)
(R 7-203.4(a) 1978 SEP)
(R 7-203.4(c)(9))
(R 7-402.3(a) and (c)(7))
(R 7-1909.4)
(R 1-7.202-4)
(R 1-7.402-3(a) and (b)(5))

52.216-9 Fixed Fee—Construction.

As prescribed in 16.307(c), insert the following clause
in solicitations and contracts when a cost-plus-fixed-fee
construction contract in contemplated:

FIXED FEE—CONSTRUCTION (APR 1984)

(a) The Government shall pay to the Contractor for per-
forming this contract the fixed fee specified in the
Schedule.

(b) Payment of the fixed fee shall be made in install-
ments based upon the percentage of completion of the
work as determined from estimates submitted to and
approved by the Contracting Officer, but subject to the
withholding provisions of paragraph (c) below.

(c) After the payment of 85 percent of the fixed fee, the
Contracting Officer may withhold further payment of fee
until a reserve is set aside in an amount that the
Contracting Officer considers necessary to protect the
Government’s interest. This reserve shall not exceed 15
percent of the total fixed fee or $100,000, whichever is
less.

(End of clause)
(R 7-203.4(a) 1978 SEP)
(R 7-605.5)

52.216-10 I ncentive Fee.

As prescribed in 16.307(d), insert the following clause
in solicitations and contracts when a cost-plus-incentive-
fee contract (other than a facilities contract) is contemplat-
ed:

INCENTIVE FEE (APR 1984)

(a) General. The Government shall pay the Contractor
for performing this contract a fee determined as provided
in this contract.

(b) Target cost and target fee. The target cost and target
fee specified in the Schedule are subject to adjustment if
the contract is maodified in accordance with paragraph (d)
below.

(1) “Target cost,” as used in this contract, means the
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estimated cost of this contract as initially negotiated,

adjusted in accordance with paragraph (d) bel ow.

(2) “Target fee,” as used in this contract, means the
fee initially negotiated on the assumption that this con-
tract would be performed for a cost equal to the estimat-
ed cost initially negotiated, adjusted in accordance with
paragraph (d) below.

(c) Withholding of payment. Normally, the Government
shall pay the fee to the Contractor as specified in the
Schedule. However, when the Contracting Officer consid-
ers that performance or cost indicates that the Contractor
will not achieve target, the Government shall pay on the
basis of an appropriate lesser fee. When the Contractor
demonstrates that performance or cost clearly indicates that
the Contractor will earn a fee significantly above the target
fee, the Government may, at the sole discretion of the
Contracting Officer, pay on the basis of an appropriate
higher fee. After payment of 85 percent of the applicable
fee, the Contracting Officer may withhold further payment
of fee until a reserve is set aside in an amount that the
Contracting Officer considers necessary to protect the
Government’s interest. This reserve shall not exceed 15
percent of the applicable fee or $100,000, whichever is
less.

(d) Equitable adjustments. When the work under this
contract is increased or decreased by a modification to this
contract or when any equitable adjustment in the target cost
is authorized under any other clause, equitable adjustments
in the target cogt, target fee, minimum fee, and maximum
fee, as appropriate, shall be stated in a supplemental agree-
ment to this contract.

(e) Fee payable. (1) The fee payable under this contract
shall be the target fee increased by ..... [Contracting
Officer insert Contractor’s participation] cents for every
dollar that the total allowable cost is less than the target
cost or decreased by ...... [Contracting Officer insert
Contractor’s participation] cents for every dollar that the
total allowable cost exceeds the target cost. In no event
shall the fee be greater than . . . . ... ... [Contracting
Officer insert percentage] percent or lessthan..........
[Contracting Officer insert percentage] percent of the tar-
get cost.

(2) The fee shall be subject to adjustment, to the
extent provided in paragraph (d) above, and within the
minimum and maximum fee limitations in subparagraph
(1) above, when the total allowable cost is increased or
decreased as a consequence of (i) payments made under
assignments or (ii) claims excepted from the release as
required by paragraph (h)(2) of the Allowable Cost and
Payment clause.

(3) If this contract is terminated in its entirety, the por-
tion of the target fee payable shall not be subject to an
increase or decrease as provided in this paragraph. The
termination shall be accomplished in accordance with
other applicable clauses of this contract.
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(4) For the purpose of fee adjustment, “total allow-
able cost” shall not include allowable costs arising out
of—

(i) Any of the causes covered by the Excusable
Delays clause to the extent that they are beyond the
control and without the fault or negligence of the
Contractor or any subcontractor;

(ii) The taking effect, after negotiating the target
cost, of a statute, court decision, written ruling, or reg-
ulation that results in the Contractor’s being required
to pay or bear the burden of any tax or duty or rate
increasein atax or duty;

(iii) Any direct cost attributed to the Contractor’s
involvement in litigation as required by the
Contracting Officer pursuant to a clause of this con-
tract, including furnishing evidence and information
requested pursuant to the Notice and Assistance
Regarding Patent and Copyright Infringement clause;

(iv) The purchase and maintenance of additional
insurance not in the target cost and required by the
Contracting Officer, or claims for reimbursement for
liabilities to third persons pursuant to the Insurance
Liahility to Third Persons clause;

(V) Any claim, loss, or damage resulting from arisk
for which the Contractor has been relieved of liability
by the Government Property clause; or

(vi) Any claim, loss, or damage resulting from a
risk defined in the contract as unusually hazardous or
as a nuclear risk and against which the Government
has expressly agreed to indemnify the Contractor.

(5) All other allowable costs are included in “total
allowable cost” for fee adjustment in accordance with this
paragraph (e), unless otherwise specifically provided in
this contract.

(f) Contract modification. The total alowable cost and
the adjusted fee determined as provided in this clause shall
be evidenced by a modification to this contract signed by the
Contractor and Contracting Officer.

(g) Inconsistencies. In the event of any language incon-
sistencies between this clause and provisioning documents
or Government options under this contract, compensation for
spare parts or other supplies and services ordered under such
documents shall be determined in accordance with this
clause.

(End of clause)
(R 7-203.4(b) 1979 MAR)
(R 7-203.4(c)(6) and (9))

52.216-11 Cost Contract—No Fee.

As prescribed in 16.307(e), insert the clause in solicita-
tions and contracts when a cost-reimbursement contract is
contemplated that provides no fee and is not a cost-sharing
contract or afacilities contract. This clause may be modified
by substituting “$10,000” in lieu of “$100,000” as the maxi-
mum reserve in paragraph (b) if the Contractor is a nonprofit

organization.
COST CONTRACT—NO FEE (APR 1984)

(8 The Government shall not pay the Contractor a fee for
performing this contract.

(b) After payment of 80 percent of the total estimated cost
shown in the Schedule, the Contracting Officer may with-
hold further payment of alowable cost until a reserve is set
aside in an amount that the Contracting Officer considers
necessary to protect the Government’s interest. This reserve
shall not exceed one percent of the total estimated cost
shown in the Schedule or $100,000, whichever is|ess.

(End of clause)
(R 7-203.4(a) 1978 SEP)
(R 7-203.4(c)(4) and (9))
(R 7-402.3(c)(5)(ii), (iii), and (7))
(R 7-1909.4)
(R 1-7.402-3(b))

Alternate | (APR 1984). In a contract for research and
development with an educational ingtitution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of a portion of allowable costs is not
required, delete paragraph (b) of the basic clause.

(R 7-203.4(a) 1978 SEP)
(R 7-402.3(c)(8))

52.216-12 Cost-Sharing Contract—No Fee.

As prescribed in 16.307(f), insert the following clause in
solicitations and contracts when a cost-sharing contract
(other than afacilities contract) is contemplated. This clause
may be modified by substituting “$10,000” in lieu of
“$100,000" as the maximum reserve in paragraph (b) if the
contract is with a nonprofit organization.

COST-SHARING CONTRACT—NO FEE (APR 1984)

(8 The Government shall not pay to the Contractor a fee
for performing this contract.

(b) After paying 80 percent of the Government’s share of
the total estimated cost of performance shown in the
Schedule, the Contracting Officer may withhold further pay-
ment of allowable cost until a reserve is set aside in an
amount that the Contracting Officer considers necessary to
protect the Government’s interest. This reserve shall not
exceed one percent of the Government’s share of the total
estimated cost shown in the Schedule or $100,000, whichev-
erisless.

(End of clause)

(R 7-203.4(a) 1978 SEP)
(R 7-203.4(c)(4) and (9))
(R 7-402.3(c)(5),(6) and (7))
(R 1-7.402-3)

Alternate | (APR 1984). In a contract for research and
development with an educational institution, for which the
contracting officer has determined that withholding of a por-
tion of alowable cost is not required, delete paragraph (b) of
the basic clause.

(R 7-402.3(c)(8))
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52.216-13 Allowable Cost and Payment—Facilities.

As prescribed in 16.307(g), insert the following clause in
solicitations and contracts when a consolidated facilities con-
tract or a cost-reimbursement facilities acquisition contract
(see 45.302-6) is contemplated:

ALLOWABLE COST AND PAYMENT—FACILITIES
(FEB 1995)

(a) General. (1) For the performance of any work, duty,
or obligation specified in this contract to be at Government
expense, the Government shall pay the Contractor all allow-
able costs as determined by the Contracting Officer in accor-
dance with the contract terms and section 31.106 of the
Federal Acquisition Regulation (FAR) in effect on the con-
tract date.

(2) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from includ-
ing, as part of the price or cost under any other
Government contract or subcontract, an alocable portion
of the costsincurred for any work, duty, or obligation per-
formed under this contract, but not under it.

(b) Invoicing. The Government shall make payments to
the Contractor when requested once each month. The
Contractor may submit to an authorized representative of the
Contracting Officer, in such form and reasonable detail as
the representative may require, an invoice or voucher sup-
ported by a statement of the claimed allowable cost for the
performance of this contract.

(c) Negotiated indirect costs. Notwithstanding the audit
and adjustment of invoices or vouchers under paragraph (f)
below, alowable indirect costs under this contract shall be
obtained by applying final indirect cost rates established as
follows:

(1) Fina annual indirect cost rates and the appropriate
bases shall be established in accordance with Subpart
42.7 of the FAR in effect for the period covered by the
indirect cost rate proposal.

(2) The Contractor shall, within 90 days after the expi-
ration of each of its fiscal years, or by a later date
approved by the Contracting Officer, submit to the
Contracting Officer and to the cognizant audit activity
proposed final indirect cost rates for that period and sup-
porting cost and data specifying the contract and/or sub-
contract to which the rates apply. The proposed rates shall
be based on the Contractor’s actual cost experience for
that period. The appropriate Government representative
and the Contractor shall establish the final indirect cost
rates as promptly as practical after receipt of the contrac-
tor’s proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding set-
ting forth the fina indirect cost rates. The understanding
shall specify (i) the agreed-upon final annual indirect cost
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rates, (ii) the bases to which the rates apply, (iii) the peri-

ods for which the rates apply, (iv) any specific indirect

cost items treated as direct costs in the settlement, and (v)

the affected contract and/or subcontract, identifying any

with advance agreements or special terms and the appli-
cable rates. The understanding shall not change any mon-
etary ceiling, contract obligation, or specific cost
allowance or disallowance provided for in this contract.

The understanding is incorporated into this contract upon

execution.

(4) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(d) Billing rates. Until final annual indirect cost rates
are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
cognizant auditor), subject to adjustment when the final rates
are established. These billing rates—

(1) Shall bethe anticipated final rates; and

(2) may be prospectively or retroactively revised by
mutual agreement, at either party’s regquest, to prevent
substantial overpayment or underpayment.

(€) Quick-closeout procedures. When the Contractor
and Contracting Officer agree, the quick-closeout procedures
of Subpart 42.7 of the FAR may be used.

(f) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be (1) reduced by amounts found by the Contracting Officer
not to constitute allowable costs or (2) adjusted for prior
overpayments or underpayments.

(9) Assignments and releases. The Contractor shall pay
to the Government any refunds, rebates, credits, or other
amounts (including interest, if any) accruing to or received
by the Contractor or any assignee under this contract to the
extent that those amounts are properly allocable to costs for
which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the
Contractor for securing refunds, rebates, credits, or other
amounts shall be allowable costs if approved by the
Contracting Officer. Before final payment under this con-
tract, the Contractor and each assignee shall execute and
deliver—

(1) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of
refunds, rebates, credits or other amounts (including
interest, if any) properly alocable to costs for which the
Contractor has been reimbursed by the Government
under this contract; and

(2) A release discharging the Government, its officers,
agents, and employees from all liabilities, obligations,
and claims arising out of or under this contract, except—
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(i) Specified claims stated in exact amounts, or in
estimated amounts when the exact amounts are not
known;

(ii) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to
third parties arising out of performance of this con-
tract; provided that the claims are not known to the
Contractor on the date of the execution of the release,
and that the Contractor gives notice of the clamsin
writing to the Contracting Officer within 6 years fol-
lowing the release date or notice of final payment
date, whichever is earlier; and

(iii) Claims for reimbursement of costs, including
related expenses, incurred by the Contractor under
the patent clauses of this contract, excluding, howev-
er, any expenses arising from the Contractor’s indem-
nification of the Government against patent liability.

(End of clause)
(R 7-702.10 1978 AUG)

Alternate | (APR 1984). If the contract is for facilities
acquisition, and the Contracting Officer considers it appro-
priate, add the following paragraphs (g) and (h) to the basic
clause, and redesignate paragraph (g) of the basic clause as
paragraph (i):

(g) Withholding. After payment of 80 percent of the
total estimated cost shown in the Schedule, the Contracting
Officer may withhold payment of allowable costs until a
reserve is set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. This reserve shall not exceed one percent of the
total estimated cost shown in the Schedule or $100,000,
whichever isless.

(h) Final payment. The Contractor shall submit a com-
pletion invoice or voucher, designated as such, no later
than one year (or longer, as the Contracting Officer may
approve in writing) from the completion date. Upon
approval of the invoice or voucher, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of allowable
costs not previously paid.

(R 7-702.10 1978 AUG)
(R7-703.9)

52.216-14 Allowable Cost and Payment—Facilities Use.

As prescribed in 16.307(h), insert the following clause
in solicitations and contracts when a facilities use contract
is contemplated:

ALLOWABLE COST AND PAYMENT—FACILITIES
USE (APR 1984)

(a) For the performance of any work, duty, or obligations
specified in this contract to be at Government expense, the
Government shall pay the Contractor all allowable costs as
determined by the Contracting Officer in accordance with
the contract terms and section 31.106 of the Federal
Acquisition Regulation (FAR) in effect on the contract date.

(b) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from includ-
ing, as part of the price or cost under any other
Government contract or subcontract, an allocable portion
of the costs incurred for any work, duty, or obligation per-
formed under this contract, but not reimbursed under it.

(End of clause)
(R 7-704.3 1965 JUL)

52.216-15 Predetermined I ndirect Cost Rates.

As prescribed in 16.307(i), insert the following clause in
solicitations and contracts when a cost-reimbursement
research and development contract with an educational
institution is contemplated and predetermined indirect cost
rates are to be used. If the contract is a facilities contract,
modify paragraph (c) by deleting the words “ Subpart 31.3"
and substituting for them “ section 31.106.”

PREDETERMINED INDIRECT COST RATES
(APR 1984)

(a) Notwithstanding the Allowable Cost and Payment
clause of this contract, the allowable indirect costs under
this contract shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by the parties, as
specified below.

(b) Not later than 90 days after the expiration of the
Contractor’s fiscal year, the Contractor shall submit to the
cognizant Contracting Officer under Subpart 42.7 of the
Federal Acquisition Regulation (FAR) and, if required by
agency procedures, to the cognizant Government audit
activity, proposed predetermined indirect cost rates and
supporting cost data. The proposed rate shall be based on
the Contractor’s actual cost experience during that fiscal
year. Negotiations of predetermined indirect cost rates shall
begin as soon as practical after receipt of the contractor’'s
proposal.

(c) Allowability of costs and acceptability of cost allo-
cation methods shall be determined in accordance with
FAR Subpart 31.3 in effect on the date of this contract.

(d) Predetermined rate agreements in effect on the date
of this contract shall be incorporated into the contract
Schedule. The Contracting Officer and Contractor shall
negotiate rates for subsequent periods and execute awritten
indirect cost rate agreement setting forth the results. The
agreement shall specify (1) the agreed-upon predetermined
indirect cost rates, (2) the bases to which the rates apply,
(3) the fiscal year (unless the parties agree to a different
period) for which the rates apply, and (4) the specific items
treated as direct costs or any changes in the items previous-
ly agreed to be direct costs. The indirect cost rate agree-
ment shall not change any monetary ceiling, contract obli-
gation, or specific cost allowance or disallowance provided
for in this contract. The agreement is incorporated into this
contract upon execution.

(e) Pending establishment of predetermined indirect cost
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rates for any fiscal year (or other period agreed to by the
parties), the Contractor shall be reimbursed either at the
rates fixed for the previous fiscal year (or other period) or
at billing rates acceptable to the Contracting Officer, sub-
ject to appropriate adjustment when the final rates for that
period are established.

(f) Any failure by the parties to agree on any predeter-
mined indirect cost rates under this clause shall not be con-
sidered a dispute within the meaning of the Disputes
clause. If for any fiscal year (or other period specified in
the Schedule) the parties fail to agree to predetermined
indirect cost rates, the allowable indirect costs shall be
obtained by applying final indirect cost rates established in
accordance with the Allowable Cost and Payment clause.

(g) Allowable indirect costs for the period from the
beginning of performance until the end of the Contractor’s
fiscal year shall be obtained using the predetermined indi-
rect cost rates and the bases shown in the Schedule.

(End of clause)
(R 7-403.9 1978 AUG)

52.216-16 I ncentive Price Revision—Firm Tar get.

As prescribed in 16.405(a), insert the following clause
in solicitations and contracts when a fixed-price incentive
(firm target) contract is contemplated. For items to be sub-
ject to incentive price revision, show in the contract
Schedule the target cost, target profit, and target price for
each item.

INCENTIVE PRICE REVISION—FIRM TARGET

(APR 1984)
(a) General. The supplies or services identified in the
ScheduleasItems ........ [Contracting Officer insert

Schedule line item numbers] are subject to price revision in
accordance with this clause; provided, that in no event shall
the total final price of these items exceed the ceiling price
of ......... dollars($. .. .. ). Any supplies or services
that are to be (1) ordered separately under, or otherwise
added to, this contract and (2) subject to price revision in
accordance with the terms of this clause shall be identified
as such in amodification to this contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within
[Contracting Officer insert number of days| days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified
by item number in paragraph (a) above, the Contractor
shall submit on Standard Form 1411 or in any other form
on which the parties agree—

(i) A detailed statement of all costs incurred up to
the end of that month in performing all work under
theitems;

(if) An estimate of costs of further performance, if
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any, that may be necessary to complete performance

of all work under the items;

(iii) A list of all residual inventory and an estimate
of itsvalue; and

(iv) Any other relevant data that the Contracting
Officer may reasonably require.

(2) If the Contractor fails to submit the data required
by subparagraph (1) above within the time specified and
it is later determined that the Government has overpaid
the Contractor, the Contractor shall repay the excess to
the Government immediately. Unless repaid within 30
days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from
the date the data were due to the date of repayment, at the
rate established in accordance with the Interest clause.

(d) Price revision. Upon the Contracting Officer’s
receipt of the data required by paragraph (c) above, the
Contracting Officer and the Contractor shall promptly
establish the total final price of the items specified in (a)
above by applying to final negotiated cost an adjustment
for profit or loss, as follows:

(1) On the basis of the information required by para-
graph (c) above, together with any other pertinent infor-
mation, the parties shall negotiate the total final cost
incurred or to be incurred for supplies delivered (or ser-
vices performed) and accepted by the Government and
which are subject to price revision under this clause.

(2) Thetotal final price shall be established by apply-
ing to the total final negotiated cost an adjustment for
profit or loss, asfollows:

(i) If the total final negotiated cost is equal to the
total target cost, the adjustment is the total target
profit.

(ii) If the total final negotiated cost is greater than
the total target cost, the adjustment is the total target
profit, less ....... [Contracting Officer insert percent]
percent of the amount by which the total final negoti-
ated cost exceeds the total target cost.

(iii) If the final negotiated cost is less than the
total target cost, the adjustment is the total target
profit plus ........ [Contracting Officer insert percent]
percent of the amount by which the total final negoti-
ated cost isless than the total target cost.

(e) Contract modification. The total final price of the
items specified in paragraph (@) above shall be evidenced
by a modification to this contract, signed by the Contractor
and the Contracting Officer. This price shall not be subject
to revision, notwithstanding any changes in the cost of per-
forming the contract, except to the extent that—

(1) The parties may agree in writing, before the
determination of total final price, to exclude specific
elements of cost from this price and to a procedure for
subsequent disposition of those elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clausein this contract.
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(f) Adjusting billing prices. (1) Pending execution of the
contract modification (see paragraph (e) above), the
Contractor shall submit invoices or vouchers in accordance
with billing prices as provided in this paragraph. The billing
prices shall be the target prices shown in this contract.

(2) If at any time it appears from information provid-
ed by the contractor under subparagraph (g)(2) below
that the then-current billing prices will be substantially
greater than the estimated final prices, the parties shall
negotiate a reduction in the billing prices. Similarly, the
parties may negotiate an increase in billing prices by
any or all of the difference between the target prices and
the ceiling price, upon the Contractor’s submission of
factual data showing that final cost under this contract
will be substantially greater than the target cost.

(3) Any billing price adjustment shall be reflected in
a contract modification and shall not affect the determi-
nation of the total final price under paragraph (d) above.
After the contract modification establishing the total
final price is executed, the total amount paid or to be
paid on all invoices or vouchers shall be adjusted to
reflect the total final price, and any resulting additional
payments, refunds, or credits shall be made promptly.

(g) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price revision under
this contract has been compl eted.

(1) Within 45 days after the end of each quarter of
the Contractor’s fiscal year in which a delivery is first
made (or services are first performed) and accepted by
the Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting
office and the cognizant contract auditor) a statement,
cumulative from the beginning of the contract, show-
ing—

(i) The total contract price of all supplies deliv-
ered (or services performed) and accepted by the
Government and for which final prices have been
established;

(if) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iif) The portion of the total target profit (used in
establishing the initial contract price or agreed to for
the purpose of this paragraph (g)) that is in direct
proportion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established
—increased or decreased in accordance with sub-
paragraph (d)(2) above, when the amount stated
under subdivision (ii), immediately above, differs
from the aggregate target costs of the supplies or ser-
vices, and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (1)(iv) above
exceeds the sum due the Contractor, as computed in
accordance with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or credit to the
Government the amount of this excess. The Contractor
may, when appropriate, reduce this refund or credit by
the amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the amount of
previous refunds or credits effected under this clause. If
any portion of the excess has been applied to the liqui-
dation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reductionsin refunds.

(3) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the statement submittal
period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due
to the date of repayment, at the rate established in accor-
dance with the Interest clause.

(h) Subcontracts. No subcontract placed under this con-

tract may provide for payment on a cost-plus-a-percentage-
of-cost basis. The Contractor shall—

(1) Insert in each price redetermination or incentive
price revision subcontract the substance of paragraph
(9), above, and of this paragraph (h), modified to omit
mention of the Government and to reflect the position of
the Contractor as purchaser and of the subcontractor as
vendor, and to omit that part of subparagraph (g)(2)
above relating to tax credits; and

(2) Include in each cost-reimbursement subcontract a
requirement that each lower-tier price redetermination
or incentive price revision subcontract contain the sub-
stance of paragraph (g) above and of this paragraph (h),
modified as required by subparagraph (1) above.

(i) Disagreements. If the Contractor and the

Contracting Officer fail to agree upon the total fina price
within 60 days (or within such other period as the
Contracting Officer may specify) after the date on which
the data required by paragraph (c) above are to be submit-
ted, the Contracting Officer shall promptly issue a decision
in accordance with the Disputes clause.

() Termination. If this contract is terminated before the
(FAC90-23) 52-75
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total final price is established, prices of supplies or ser-
vices subject to price revision shall be established in
accordance with this clause for (1) completed supplies and
services accepted by the Government and (2) those sup-
plies and services not terminated under a partial termina-
tion. All other elements of the termination shall be
resolved in accordance with other applicable clauses of
this contract.

(k) Equitable adjustment under other clauses. If an
equitable adjustment in the contract price is made under
any other clause of this contract before the total fina price
is established, the adjustment shall be made in the total tar-
get cost and may be made in the maximum dollar limit on
the total final price, the total target profit, or both. If the
adjustment is made after the total final price is established,
only the total final price shall be adjusted.

() Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(m) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(n) Taxes. As used in the Federal, State, and Local
Taxes clause or in any other clause that provides for certain
taxes or duties to be included in, or excluded from, the con-
tract price, the term “contract price” includes the total tar-
get price or, if it has been established, the total final price.
When any of these clauses requires that the contract price
be increased or decreased as aresult of changesin the obli-
gation of the Contractor to pay or bear the burden of cer-
tain taxes or duties, the increase or decrease shall be made
in the total target price or, if it has been established, in the
total final price, so that it will not affect the Contractor’s
profit or loss on this contract.

(End of clause)
(R 7-108.1 1980 FEB)

Alternate | (APR 1984). If the contract calls for supplies
or services to be ordered under a provisioning document or
Government option and the prices are to be subject to the
incentive price revision described in the basic clause, add
the following paragraph (o) to the basic clause:

(o) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as target prices. Target
cost and profit covering these parts, other supplies, or ser-
vices may be established separately, in the aggregate, or in
any combination, as the parties may agree.

(R 7-108.1 1980 FEB)
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52.216-17 Incentive Price Revision—Successive Tar gets.

As prescribed in 16.405(b), insert the following clause
in solicitations and contracts when a fixed-price incentive
(successive target) contract is contemplated. For items to
be subject to incentive price revision, show in the contract
Schedule the initial target cost, initia target profit, and ini-
tial target price for each item.

INCENTIVE PRICE REVISION—SUCCESSIVE

TARGETS (APR 1984)
(a) General. The supplies or services identified in the
ScheduleasItems.......... [Contracting Officer

insert line item numbers] are subject to price revision in
accordance with this clause; provided, that in no event
shall the total final price of these items exceed the ceiling
priceof .......... dollars ($. . . .. ). The prices of
these items shown in the Schedule are the initial target
prices, which include an initial target profitof ..........
[Contracting Officer insert percent of] percent of the the
initial target cost. Any supplies or services that are to be
(1) ordered separately under, or otherwise added to, this
contract and (2) subject to price revision in accordance
with this clause shall be identified as such in a modifica-
tion to this contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federa
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Submitting data for establishing the firm fixed price
or afinal profit adjustment formula. (1) Within .........
[Contracting Officer insert number of days|] days after the
end of the month in which the Contractor has completed . .
... . [see Note 1], the Contractor shall submit the following
data

(i) A proposed firm fixed price or total firm target
price for supplies delivered and to be delivered and
services performed and to be performed.

(ii) A detailed statement of all costs incurred in
the performance of this contract through the end of
the month specified above, on Standard Form 1411
(or in any other form on which the parties may
agree), with sufficient supporting data to disclose
unit costs and cost trends for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary).

(iii) An estimate of costs of all supplies delivered
and to be delivered and al services performed and to
be performed under this contract, using the statement
of costs incurred plus an estimate of costs to complete
performance, on Standard Form 1411 (or in any other
form on which the parties may agree), together with—

(A) Sufficient data to support the accuracy and
reliability of the estimate; and
(B) An explanation of the differences between
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this estimate and the original estimate used to
establish theinitial target prices.

(2) The Contractor shall also submit, to the extent
that it becomes available before negotiations establish-
ing the total firm price are concluded—

(i) Supplemental statements of costs incurred after

the end of the month specified in subparagraph (1)

above for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary); and
(ii) Any other relevant data that the Contracting

Officer may reasonably require.

(3) If the Contractor fails to submit the data required
by subparagraphs (1) and (2) above within the time
specified and it is later determined that the Government
has overpaid the Contractor, the Contractor shall repay
the excess to the Government immediately. Unless
repaid within 30 days after the end of the data submittal
period, the amount of the excess shall bear interest,
computed from the date the data were due to the date of
repayment, at the rate established in accordance with the
Interest clause.

(d) Establishing firm fixed price or final profit adjust-
ment formula. Upon the Contracting Officer’s receipt of
the data required by paragraph (c) above, the Contracting
Officer and the Contractor shall promptly establish either a
firm fixed price or a profit adjustment formula for deter-
mining final profit, as follows:

(1) The parties shall negotiate atotal firm target cost,
based upon the data submitted under paragraph (c)
above.

(2) If the total firm target cost is more than the total
initial target cost, the total initial target profit shall be
decreased. If the total firm target cost is less than the
total initia target cost, the total initial target profit shall
be increased. The initial target profit shall be increased
or decreased by . . . . percent [see Note 2] of the differ-
ence between the total initial target cost and the total
firm target cost. The resulting amount shall be the total
firm target profit; provided, that in no event shall the
total firm target profit belessthan.......... percent
ormorethan.......... percent [Contracting Officer
insert percents] of the total initial cost.

(3) If the total firm target cost plus the total firm tar-
get profit represent a reasonable price for performing
that part of the contract subject to price revision under
this clause, the parties may agree on a firm fixed price,
which shall be evidenced by a contract modification
signed by the Contractor and the Contracting Officer.

(4) Failure of the parties to agree to afirm fixed price
shall not constitute a dispute under the Disputes clause.
If agreement is not reached, or if establishment of afirm

fixed price is inappropriate, the Contractor and the

Contracting Officer shall establish a profit adjustment

formula under which the total final price shall be estab-

lished by applying to the total final negotiated cost an
adjustment for profit or loss, determined as follows:

(i) If the total final negotiated cost is equal to the
total firm target cost, the adjustment is the total firm
target profit.

(ii) If the total final negotiated cost is greater than
the total firm target cost, the adjustment is the total
firm target profit, less. .. ....... percent of the
amount by which the total final negotiated cost
exceeds the total firm target cost.

(iii) If the total final negotiated cost is less than
the total firm target cost, the adjustment is the total
firm target profit, plus .......... percent of the
amount by which the total final negotiated cost isless
than the total firm target cost.

(iv) The total firm target cost, total firm target
profit, and the profit adjustment formula for deter-
mining final profit shall be evidenced by a modifica-
tion to this contract signed by the Contractor and the
Contracting Officer.

(e) Submitting data for final price revision. Unless a
firm fixed price has been established in accordance with
paragraph (d) above within . . ........ [Contracting
Officer insert number of days] days after the end of the
month in which the Contractor has delivered the last unit of
supplies and completed the services specified by item num-
ber in paragraph (a) above, the Contractor shall submit on
Standard Form 1411 (or in any other form on which the
parties agree)—

(1) A detailed statement of all costs incurred up to
the end of that month in performing all work under the
items;

(2) An estimate of costs of further performance, if
any, that may be necessary to complete performance of
all work under theitems;

(3) A list of al residual inventory and an estimate of
itsvalue; and

(4) Any other relevant data that the Contracting
Officer may reasonably require.

(f) Final price revision. Unless a firm fixed price has
been agreed to in accordance with paragraph (d) above, the
Contractor and the Contracting Officer shall, promptly
after submission of the data required by paragraph (e)
above, establish the total final price, asfollows:

(1) On the basis of the information required by para-
graph (e) above, together with any other pertinent infor-
mation, the parties shall negotiate the total final cost
incurred or to be incurred for the supplies delivered (or
services performed) and accepted by the Government
and which are subject to price revision under this clause.

(2) The total final price shall be established by apply-
ing to the total final negotiated cost an adjustment for
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final profit or loss determined as agreed upon under sub-

paragraph (d)(4) above.

(g) Contract modification. The total final price of the
items specified in paragraph (@) above shall be evidenced
by a modification to this contract, signed by the Contractor
and the Contracting Officer. This price shall not be subject
to revision, notwithstanding any changes in the cost of per-
forming the contract, except to the extent that—

(1) The parties may agree in writing, before the
determination of total final price, to exclude specific
elements of cost from this price and to a procedure for
subsequent disposition of these elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clausein this contract.

(h) Adjustment of billing prices. (1) Pending execution
of the contract modification (see paragraph (€) above), the
Contractor shall submit invoices or vouchers in accordance
with billing prices as provided in this paragraph. The
billing prices shall be the initial target prices shown in this
contract until firm target prices are established under para-
graph (d) above. When established, the firm target prices
shall be used as the billing prices.

(2) If at any time it appears from information provid-
ed by the contractor under subparagraph (i)(1) below
that the then-current billing prices will be substantially
greater than the estimated final prices, the parties shall
negotiate a reduction in the billing prices. Similarly, the
parties may negotiate an increase in billing prices by
any or all of the difference between the target prices and
the ceiling price, upon the Contractor’s submission of
factual data showing that the final cost under this con-
tract will be substantially greater than the target cost.

(3) Any adjustment of billing prices shall be reflected
in a contract modification and shall not affect the deter-
mination of any price under paragraph (d) or (f) above.
After the contract modification establishing the total
final price is executed, the total amount paid or to be
paid on all invoices or vouchers shall be adjusted to
reflect the total final price, and any resulting additional
payments, refunds, or credits shall be made promptly.

(i) Quarterly limitation on payments statement. This
paragraph (i) shall apply until afirm fixed price or a total
final price is established under subparagraph (d)(3) or
(2.

(1) Within 45 days after the end of each quarter of
the Contractor’s fiscal year in which a delivery is first
made (or services are first performed) and accepted by
the Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting
office and the cognizant contract auditor) a statement,
cumulative from the beginning of the contract, show-
ing—

(i) The total contract price of all supplies deliv-
ered (or services performed) and accepted by the
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Government and for which final prices have been

established;

(if) The total cost (estimated to the extent neces-
sary) reasonably incurred for, and properly alocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for
the purpose of this paragraph (i)) that isin direct pro-
portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which  final prices have not been
established—increased or decreased in accordance
with subparagraph (d)(4) above when the amount
stated under subdivision (ii), immediately above, dif-
fers from the aggregate firm target costs of the sup-
plies or services; and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (1)(iv) above
exceeds the sum due the Contractor, as computed in
accordance with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or credit to the
Government the amount of this excess. The Contractor
may, when appropriate, reduce this refund or credit by
the amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the amount of
previous refunds or credits effected under this clause. If
any portion of the excess has been applied to the liqui-
dation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reductionsin refunds.

(3) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the statement submittal
period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due
to the date of repayment, at the rate established in accor-
dance with the Interest clause.

(j) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-
of-cost basis. The Contractor shall—

(1) Insert in each price redetermination or incentive
price revision subcontract the substance of paragraph (i)
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above, and of this paragraph (j), modified to omit men-

tion of the Government and to reflect the position of the

Contractor as purchaser and of the subcontractor as ven-

dor, and to omit that part of subparagraph (i)(2) of this

section relating to tax credits; and

(2) Include in each cost-reimbursement subcontract a
requirement that each lower-tier price redetermination or
incentive price revision subcontract contain the substance

of paragraph (i) of this section, and of this paragraph (j),

modified as required by subparagraph (j)(1), immediately

above.

(k) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon (1) atotal firm target cost and a
fina profit adjustment formula or (2) atotd final price, with-
in 60 days (or within such other period as the Contracting
Officer may specify) after the date on which the data required
in paragraphs (c) and (€) of this section are to be submitted,
the Contracting Officer shall promptly issue a decision in
accordance with the Disputes clause.

() Termination. If this contract is terminated before the
total final priceis established, prices of supplies or services
subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2) those supplies or ser-
vices not terminated under a partial termination. All other
elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

(m) Equitable adjustments under other clauses. If an
equitable adjustment in the contract price is made under
any other clause of this contract before the total fina price
is established, the adjustment shall be made in the total tar-
get cost and may be made in the maximum dollar limit on
the total final price, the total target profit, or both. If the
adjustment is made after the total final price is established,
only the total final price shall be adjusted.

(n) Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(0) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(p) Taxes. As used in the Federa, State, and Local Taxes
clause or in any other clause that provides for certain taxes or
duties to be included in, or excluded from, the contract price,
the term “contract price” includes the total target price or, if it
has been established, the total fina price. When any of these
clauses requires that the contract price be increased or
decreased as a result of changes in the obligation of the
Contractor to pay or bear the burden of certain taxes or duties,
the increase or decrease shall be made in the totd target price
or, if it has been established, in the tota find price, so that it
will not affect the Contractor’s profit or loss on this contract.

(End of clause)

NOTES:

(1) The degree of completion may be based on a percentage of con-
tract performance or any other reasonable basis.

(2) The language may be changed to describe a negotiated adjustment
pattern under which the extent of adjustment is not the same for al levels
of cost variation.

Alternate | (APR 1984). If the contract calls for supplies
or services to be ordered under a provisioning document or
Government option and the prices are to be subject to the
incentive price revision described in the basic clause, add
the following paragraph (q) to the basic clause:

(q) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as initial target prices,
or target prices as agreed upon and stipulated in the pricing
document supporting the provisioning or added items.
Initial or firm target costs and profits and final prices cov-
ering these parts, other supplies, or services may be estab-
lished separately, in the aggregate, or in any combination,
as the parties may agree.

52.216-18 Ordering.
As prescribed in 16.506(a), insert the following clause:
ORDERING (OCT 1995)

(a) Any supplies and services to be furnished under this
contract shall be ordered by issuance of delivery orders or
task orders by the individuals or activities designated in the
Schedule. Such orders may be issued from
through [insert dates].

(b) All delivery orders or task orders are subject to the
terms and conditions of this contract. In the event of con-
flict between a delivery order or task order and this con-
tract, the contract shall contral.

(c) If mailed, adelivery order or task order is considered
“issued” when the Government deposits the order in the
mail. Orders may be issued orally, by facsimile, or by elec-
tronic commerce methods only if authorized in the
Schedule.

(End of clause)

52.216-19 Order Limitations.

As prescribed in 16.506(b), insert a clause substantially
the same as follows:

ORDER LIMITATIONS (OCT 1995)

(@) Minimum order. When the Government requires
supplies or services covered by this contract in an amount
of less than [insert dollar figure or
guantity], the Government is not obligated to purchase, nor
is the Contractor obligated to furnish, those supplies or ser-
vices under the contract.

(b) Maximum order. The Contractor is not obligated to
honor—

(1) Any order for a single item in excess of
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[insert dollar figure or quantity];

(2) Any order for a combination of items in excess of
[insert dollar figure or quantity]; or

(3) A series of orders from the same ordering office

within days that together call for quan-

tities exceeding the limitation in subparagraph (1) or (2)

of this section.

(c) If this is a requirements contract (i.e., includes the
Requirements clause at subsection 52.216-21 of the Federal
Acquisition Regulation (FAR)), the Government is not
required to order a part of any one requirement from the
Contractor if that requirement exceeds the maximum-order
limitations in paragraph (b) of this section.

(d) Notwithstanding paragraphs (b) and (c) of this section,
the Contractor shall honor any order exceeding the maximum
order limitations in paragraph (b), unless that order (or
orders) is returned to the ordering office within days
after issuance, with written notice stating the Contractor’s
intent not to ship the item (or items) called for and the rea-
sons. Upon receiving this notice, the Government may
acquire the supplies or services from another source.

(End of clause)

52.216-20 Definite Quantity.
As prescribed in 16.506(c), insert the following clause:
DEFINITE QUANTITY (OCT 1995)

(@) This is a definite-quantity, indefinite-delivery con-
tract for the supplies or services specified, and effective for
the period stated, in the Schedule.

(b) The Government shall order the quantity of supplies
or services specified in the Schedule, and the Contractor
shall furnish them when ordered. Delivery or performance
shall be at locations designated in orders issued in accor-
dance with the Ordering clause and the Schedule.

(c) Except for any limitations on quantities in the Order
Limitations clause or in the Schedule, there is no limit on
the number of orders that may be issued. The Government
may issue orders requiring delivery to multiple destinations
or performance at multiple locations.

(d) Any order issued during the effective period of this
contract and not completed within that time shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

52.216-21 Requirements.
As prescribed in 16.506(d), insert the following clause:
REQUIREMENTS (OCT 1995)

(a) This is a requirements contract for the supplies or
services specified, and effective for the period stated, in the
Schedule. The quantities of supplies or services specified
in the Schedule are estimates only and are not purchased by
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this contract. Except as this contract may otherwise pro-
vide, if the Government’s requirements do not result in
orders in the quantities described as “estimated” or “maxi-
mum” in the Schedule, that fact shall not constitute the
basis for an equitable price adjustment.

(b) Delivery or performance shall be made only as
authorized by orders issued in accordance with the
Ordering clause. Subject to any limitations in the Order
Limitations clause or elsewhere in this contract, the
Contractor shall furnish to the Government all supplies or
services specified in the Schedule and called for by orders
issued in accordance with the Ordering clause. The
Government may issue orders requiring delivery to multi-
ple destinations or performance at multiple locations.

(c) Except as this contract otherwise provides, the
Government shall order from the Contractor all the sup-
plies or services specified in the Schedule that are required
to be purchased by the Government activity or activities
specified in the Schedule.

(d) The Government is not required to purchase from
the Contractor requirements in excess of any limit on total
orders under this contract.

(e) If the Government urgently requires delivery of any
guantity of an item before the earliest date that delivery
may be specified under this contract, and if the Contractor
will not accept an order providing for the accelerated deliv-
ery, the Government may acquire the urgently required
goods or services from another source.

(f) Any order issued during the effective period of this
contract and not completed within that period shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’'s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

Alternate | (APR 1984). If the requirements contract is for
nonpersona services and related supplies and covers estimat-
ed requirements that exceed a specific Government activity's
internal capability to produce or perform, substitute the fol-
lowing paragraph (c) for paragraph (c) of the basic clause:

(c) The estimated quantities are not the total require-
ments of the Government activity specified in the
Schedul e, but are estimates of requirementsin excess of the
guantities that the activity may itself furnish within its own
capabilities. Except as this contract otherwise provides, the
Government shall order from the Contractor all of that
activity’s requirements for supplies and services specified
in the Schedule that exceed the quantities that the activity
may furnish within its own capabilities.

Alternate |1 (APR 1984). If the requirements contract
includes subsistence for both Government use and resalein
the same Schedule, and similar products may be acquired
on a brand-name basis, add the following paragraph (g) to
the basic clause:
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(g) The requirements referred to in this contract are for
items to be manufactured according to Government specifi-
cations. Notwithstanding anything to the contrary stated in
the contract, the Government may acquire similar products
by brand name from other sources for resale.

Alternate Il (OCT 1995). If the requirements contract
involves a partial small business set-aside, substitute the fol-
lowing paragraph (c) for paragraph (c) of the basic clause:

(c) The Government’s requirements for each item or
subitem of supplies or services described in the Schedule are
being purchased through one non-set-aside contract and one
set-aside contract. Therefore, the Government shall order from
each Contractor approximately one-haf of the total supplies
or services specified in the Schedule that are required to be
purchased by the specified Government activity or activities.
The Government may choose between the set-aside
Contractor and the non-set-aside Contractor in placing any
particular order. However, the Government shdl alocate suc-
cessve orders, in accordance with its delivery requirements, to
maintain as close aratio as is reasonably practicable between
thetotal quantities ordered from the two Contractors.

Alternate 1V (OCT 1995). If the contract includes sub-
sistence for both Government use and resale in the same
Schedule and similar products may be acquired on a brand-
name basis and the contract also involves a partial small
business set-aside, substitute the following paragraph (c)
for paragraph (c) of the basic clause and add the following
paragraph (g) to the basic clause:

(c) The Government'’s requirements for each item or
subitem of supplies or services described in the Schedule
are being purchased through one non-set-aside contract and
one set-aside contract. Therefore, the Government shall
order from each Contractor approximately one-half of the
total supplies or services specified in the Schedule that are
required to be purchased by the specified Government
activity or activities. The Government may choose between
the set-aside Contractor and the non-set-aside Contractor in
placing any particular order. However, the Government
shall allocate successive orders, in accordance with its
delivery requirements, to maintain as close aratio asisrea
sonably practicable between the total quantities ordered
from the two Contractors.

(g) The requirements referred to in this contract are for
items to be manufactured according to the Government
specifications. Notwithstanding anything to the contrary
stated in the contract, the Government may acquire similar
products by brand name from other sources for resale.

52.216-22 I ndefinite Quantity.
As prescribed in 16.506(€), insert the following clause:
INDEFINITE QUANTITY (OCT 1995)

(a) This is an indefinite-quantity contract for the sup-
plies or services specified, and effective for the period stat-
ed, in the Schedule. The quantities of supplies and services
specified in the Schedule are estimates only and are not
purchased by this contract.

(b) Delivery or performance shall be made only as

authorized by orders issued in accordance with the
Ordering clause. The Contractor shall furnish to the
Government, when and if ordered, the supplies or services
specified in the Schedule up to and including the quantity
designated in the Schedule as the “maximum.” The
Government shall order at least the quantity of supplies or
services designated in the Schedule as the “ minimum.”

(c) Except for any limitations on quantities in the Order
Limitations clause or in the Schedule, there is no limit on
the number of orders that may be issued. The Government
may issue orders requiring delivery to multiple destinations
or performance at multiple locations.

(d) Any order issued during the effective period of this
contract and not completed within that period shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

52.216-23 Execution and Commencement of Work.

As prescribed in 16.603-4(b)(1), insert the following
clause in solicitations and contracts when a letter contract
is contemplated, except that it may be omitted from letter
contracts awarded on SF 26:

EXECUTION AND COMMENCEMENT OF
WORK (APR 1984)

The Contractor shall indicate acceptance of this letter
contract by signing three copies of the contract and return-
ing them to the Contracting Officer not later than
[insert date]. Upon acceptance by both

parties, the Contractor shall proceed with performance of
the work, including purchase of necessary materials.
(End of clause)

52.216-24 Limitation of Government Liability.

As prescribed in 16.603-4(b)(2), insert the following
clause in solicitations and contracts when a letter contract
is contemplated:

LIMITATION OF GOVERNMENT LIABILITY
(APR 1984)

(@) In performing this contract, the Contractor is not
authorized to make expenditures or incur obligations
exceeding dollars.

(b) The maximum amount for which the Government
shall be liableif this contract is terminated is
dollars.

(End of clause)

52.216-25 Contract Definitization.
As prescribed in 16.603-4(b)(3), insert the following
clause:
CONTRACT DEFINITIZATION (APR 1984)
@ A [insert specific type of contract]
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definitive contract is contemplated. The Contractor agrees
to begin promptly negotiating with the Contracting Officer
the terms of a definitive contract that will include (1) al
clauses required by the Federal Acquisition Regulation
(FAR) on the date of execution of the |etter contract, (2) all
clauses required by law on the date of execution of the
definitive contract, and (3) any other mutually agreeable
clauses, terms, and conditions. The Contractor agrees to
submit a [insert specific type of proposal; e.g.,

fixed-price or cost-and-fee] proposal and cost or pricing
data supporting its proposal.

(b) The schedule for definitizing this contract is [insert
target date for definitization of the contract and dates for
submission of proposal, beginning of negotiations, and, if
appropriate, submission of make-or-buy and subcontract-
ing plans and cost or pricing data]:

(c) If agreement on a definitive contract to supersede this
letter contract is not reached by the target date in paragraph
(b) of this section, or within any extension of it granted by the
Contracting Officer, the Contracting Officer may, with the
approva of the head of the contracting activity, determine a
reasonable price or fee in accordance with Subpart 15.8 and
Part 31 of the FAR, subject to Contractor appeal as provided
in the Disputes clause. In any event, the Contractor shall
proceed with completion of the contract, subject only to the
Limitation of Government Liability clause.

(1) After the Contracting Officer’s determination of
price or fee, the contract shall be governed by—

(i) All clauses required by the FAR on the date of
execution of this letter contract for either fixed-price
or cost-reimbursement contracts, as determined by
the Contracting Officer under this paragraph (c);

(i) All clauses required by law as of the date of
the Contracting Officer’s determination; and

(iti) Any other clauses, terms, and conditions
mutually agreed upon.

(2) To the extent consistent with subparagraph (c)(1)
of this section, all clauses, terms, and conditions includ-
ed in this letter contract shall continue in effect, except
those that by their nature apply only to aletter contract.

(End of clause)

Alternate | (APR 1984). In letter contracts awarded on
the basis of price competition, add the following paragraph
(d) to the basic clause:

(d) The definitive contract resulting from this letter con-
tract will include a negotiated [insert
“priceceiling” or “firmfixed price” ] in no event to exceed
[insert the proposed price upon
which the award was based].
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52.216-26 Payments of Allowable Costs Before

Definitization.

As prescribed in 16.603-4(c), insert the following clause
in solicitations and contracts if a cost-reimbursement
definitive contract is contemplated, unless the acquisition
involves conversion, alteration, or repair of ships:

PAYMENTS OF ALLOWABLE COSTS BEFORE

DEFINITIZATION (APR 1984)

(d) Reimbursement rate. Pending the placing of the
definitive contract referred to in this letter contract, the
Government shall promptly reimburse the Contractor for all
allowable costs under this contract at the following rates:

(1) One hundred percent of approved costs represent-
ing progress payments to subcontractors under fixed-
price subcontracts; provided, that the Government’s
payments to the Contractor shall not exceed 80 percent
of the allowable costs of those subcontractors.

(2) One hundred percent of approved costs representing
cost-reimbursement subcontracts; provided, that the
Government’s payments to the Contractor shall not exceed
85 percent of the allowable costs of those subcontractors.

(3) Eighty-five percent of all other approved costs.
(b) Limitation of reimbursement. To determine the

amounts payable to the Contractor under this letter con-
tract, the Contracting Officer shall determine allowable
costs in accordance with the applicable cost principles in
Part 31 of the Federal Acquisition Regulation (FAR). The
total reimbursement made under this paragraph shall not
exceed 85 percent of the maximum amount of the
Government’s liability, as stated in this contract.

(¢) Invoicing. Payments shall be made promptly to the
Contractor when requested as work progresses, but (except
for small business concerns) not more often than every 2
weeks, in amounts approved by the Contracting Officer. The
Contractor may submit to an authorized representative of the
Contracting Officer, in such form and reasonable detail as
the representative may require, an invoice or voucher sup-
ported by a statement of the claimed allowable cost incurred
by the Contractor in the performance of this contract.

(d) Allowable costs. For the purpose of determining
allowable costs, the term “costs” includes—

(1) Those recorded costs that result, at the time of the
request for reimbursement, from payment by cash,
check, or other form of actual payment for items or ser-
vices purchased directly for the contract;

(2) When the Contractor is not delinquent in payment
of costs of contract performance in the ordinary course
of business, costs incurred, but not necessarily paid,
for—

(i) Materials issued from the Contractor’s stores
inventory and placed in the production process for
use on the contract;

(ii) Direct labor;

(iii) Direct travel;

(iv) Other direct in-house costs; and

(v) Properly allocable and allowable indirect costs
as shown on the records maintained by the
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Contractor for purposes of obtaining reimbursement

under Government contracts; and

(3) The amount of progress payments that have been
paid to the Contractor’'s subcontractors under similar
cost standards.

(e) Small business concerns. A small business concern
may receive more frequent payments than every 2 weeks
and may invoice and be paid for recorded costs for items or
services purchased directly for the contract, even though it
has not yet paid for such items or services.

(f) Audit. At any time before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of costs audited. Any payment
may be (1) reduced by any amounts found by the
Contracting Officer not to congtitute allowable costs or (2)
adjusted for overpayments or underpayments made on pre-
ceding invoices or vouchers.

(End of clause)

52.216-27 Single or Multiple Awards.

As prescribed in 16.506(f), insert the following provi-
sion:

SINGLE OR MULTIPLE AWARDS (OCT 1995)

The Government may elect to award a single delivery
order contract or task order contract or to award multiple
delivery order contracts or task order contracts for the same
or similar supplies or servicesto two or more sources under
this solicitation.

(End of provision)

52.216-28 Multiple Awards for Advisory and
Assistance Services.

As prescribed in 16.506(g), insert the following provi-
sion:

MULTIPLE AWARDS FOR ADVISORY AND
ASSISTANCE SERVICES (OCT 1995)

The Government intends to award multiple contracts for
the same or similar advisory and assistance services to two
or more sources under this solicitation unless the
Government determines, after evaluation of offers, that
only one offeror is capable of providing the services at the
level of quality required.

(End of provision)

52.217-1 Limitation of Price and Contractor

Obligations.

As prescribed in 17.105(a)(1), insert the following
clause in solicitations and contracts when a multiyear con-
tract is contemplated.

LIMITATION OF PRICE AND CONTRACTOR
OBLIGATIONS (APR 1984)

(a) Funds available for performance are described in the
Schedule. The amount of funds available at award is not
considered sufficient for the performance required for any
program year other than the first program year. When addi-
tional funds are available for the full requirements of the
next succeeding program year, the Contracting Officer

shall, not later than the date specified in the Schedule
(unless alater date is agreed to), so notify the Contractor in
writing. The Contracting Officer shall also modify the
amount of funds described in the Schedule as available for
contract performance. This procedure shall apply for each
SUCCESSIVe program year.

(b) The Government is not obligated to the Contractor
for any amount over that described in the Schedule as
available for contract performance.

(c) The Contractor is not obligated to incur costs for the
performance required for any program year after the first
unless and until written notification is received from the
Contracting Officer of an increase in availability of funds.
If so notified, the Contractor’s obligation shall increase
only to the extent contract performance is required for the
additional program year for which funds are made avail-
able.

(d) If this contract is terminated under the “Termination
for Convenience of the Government” clause, “total con-
tract price” in that clause means the amount available for
performance of this contract, as in paragraph (&) of this
section, plus the amount established as the cancellation
ceiling. “Work under the contract” in that clause means the
work under program year requirements for which funds
have been made available. If the contract is terminated for
default, the Government’s rights under this contract shall
apply to the entire multiyear requirements.

(e) Notification to the Contractor of an increase or
decrease in the funds available for performance of this con-
tract under another clause (e.g., an “Option” or “Changes’
clause) shall not constitute the notification contemplated by
paragraph (@) of this clause.

(End of clause)

52.217-2 Cancellation of Items.

As prescribed in 17.105(a)(2), insert the following
clause in solicitations and contracts when a multiyear con-
tract is contemplated.

CANCELLATION OF ITEMS (APR 1984)

(a) “Cancellation,” as used in this clause, means that the
Government is canceling its requirements for all items in
program years subsequent to that in which notice of cancel-
lation is provided. Cancellation shall occur, by the date or
within the time period specified in the Schedule, (unless a
later date is agreed to) if the Contracting Officer (1) noti-
fies the Contractor that funds are not available for contract
performance for any subsequent program year or (2) fails
to notify the Contractor that funds are available for perfor-
mance of the succeeding program year requirement.

(b) Except for cancellation under this clause or termina-
tion under the “Default” clause, any reduction by the
Contracting Officer in the requirements of this contract
shall be considered a termination under the “Termination
for Convenience of the Government” clause.

(c) If cancellation under this clause occurs, the
Contractor will be paid a cancellation charge not over the
cancellation ceiling specified in the Schedule as applicable |
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at the time of cancellation.

(d) The cancellation charge will cover only (1) costs (i)
incurred by the prime contractor and/or subcontractor, (ii)
reasonably necessary for performance of the contract, and
(iii) that would have been equitably amortized in the unit
prices for the entire multiyear contract period but, because
of the cancellation, are not so amortized, and (2) a reason-
able profit on the costs.

(e) The cancellation charge shall be computed and the
claim made for it asif the claim were being made under the
“Termination for Convenience of the Government” clause
of this contract. The Contractor shall submit the claim
promptly but no later than 1 year from the date (1) of noti-
fication of the nonavailability of funds, or (2) specified in
the Schedule by which notification of the availability of
additional funds for the next succeeding program year is
required to be issued, whichever is earlier, unless exten-
sionsin writing are granted by the Contracting Officer.

(f) The Contractor’s claim may include—

(1) Reasonable nonrecurring costs (see FAR 15.8)
which are applicable to and normally would have been
amortized in al items to be furnished under the multi-
year requirements,

(2) Allocable portions of the costs of facilities
acquired or established for the conduct of the work, to
the extent that it is impracticable for the Contractor to
use the facilities in its commercial work and if the costs
are not charged to the contract through overhead or oth-
erwise depreciated;

(3) Costs incurred for the assembly, training, and
transportation to and from the job site of a specialized
work force; and

(4) Costs not amortized by the unit price solely
because the cancellation had precluded anticipated ben-
efits of Contractor or subcontractor learning.

(g) The claim shall not include—

(1) Labor, material, or other expensesincurred by the
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Contractor or subcontractors for performance of the can-
celed work;

(2) Any cost aready paid to the Contractor;

(3) Anticipated profit on the canceled work; or

(4) For service contracts, the remaining useful com-
mercial life of facilities. “Useful commercial life”
means the commercial utility of the facilities rather than
their physical life with due consideration given to such
factors as location of facilities, their specialized nature,
and obsolescence.

(h) This contract may include an “Option” clause with
the period for exercising the option limited to the date in
the contract for notification that funds are available for the
next succeeding program year. If so, the Contractor agrees
not to include in the price for option quantities any costs of
a startup or nonrecurring nature, that have been fully pro-
vided for in the unit prices of the firm quantities of the pro-
gram years. The Contractor further agrees that the prices
offered for option quantities will reflect only those recur-
ring costs, and a reasonable profit necessary to furnish the
additional option quantities.

(i) Quantities added to the original contract through the
“Option” clause of this contract shall be included in the
guantity canceled for the purpose of computing allowable
cancellation charges.

(End of clause)

Alternate | (APR 1984). If a multiyear modified
requirements contract is awarded for more than 1 program
year, substitute the following paragraph (a) for paragraph
(a) of the basic clause, delete paragraph (b) of the basic
clause, and redesignate the remaining paragraphs accord-
ingly:

() As used herein, the term “cancellation” means that
the Government is cancelling, pursuant to this clause, its
anticipated requirements for items as set forth in the sched-
ule for all program years subseguent to that in which notice
of cancellation is provided. Such cancellation shall occur
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if, by the date of within the time period specified in the
schedule or such further time as may be agreed to, the
Contracting Officer (1) notifies the Contractor that funds
will not be available for contract performance for any
subsequent program year or (2) fails to notify the
Contractor that funds will be available for performance of
a requirement for the succeeding program year.
“Cancellation” shall also be deemed to have occurred if,
upon expiration of the final program year, the
Government has failed to order the specified items in
guantities up to the aggregate Best Estimated Quantity set
forth in the Schedule. Following cancellation under this
clause of any program year(s), the Government shall not
be obligated to issue nor the Contractor to accept any fur-
ther orders under this contract.

52.217-3 Evaluation Exclusive of Options.

As prescribed in 17.208(a), insert a provision substan-
tially the same as in the following in solicitations when the
solicitation includes an option clause and does not include
one of the provisions prescribed in 17.208(b) or (¢):

EVALUATION EXCLUSIVE OF OPTIONS (APR 1984)

The Government will evaluate offers for award purposes
by including only the price for the basic requirement; i.e.,
options will not be included in the evaluation for award
purposes.

(End of provision)

52.217-4 Evaluation of Options Exercised at Time of

Contract Award.

As prescribed in 17.208(b), insert a provision substan-
tially the same the following:

EVALUATION OF OPTIONS EXERCISED AT TIME OF
CONTRACT AWARD (JUN 1988)

Except when it is determined in accordance with FAR
17.206(b) not to be in the Government's best interests, the
Government will evaluate the total price for the basic
requirement together with any option(s) exercised at the
time of award.

(End of provision)

52.217-5 Evaluation of Options.

As prescribed in 17.208(c)(1), insert a provision sub-

stantially the same as the following:
EVALUATION OF OPTIONS (JUL 1990)

Except when it is determined in accordance with FAR
17.206(b) not to be in the Government's best interests, the
Government will evaluate offers for award purposes by
adding the total price for al options to the total price for
the basic requirement. Evaluation of options will not obli-
gate the Government to exercise the option(s).

(End of provision)

52.217-6 Option for Increased Quantity.
As prescribed in 17.208(d), insert a clause substantially

the same as the following:
OPTION FOR INCREASED QUANTITY (MAR 1989)

The Government may increase the quantity of supplies
caled for in the Schedule at the unit price specified. The
Contracting Officer may exercise the option by written
notice to the Contractor within [insert in the clause the
period of time in which the Contracting Officer has to exer-
cisethe option]. Delivery of the added items shall continue
at the same rate as the like items called for under the con-
tract, unless the parties otherwise agree.

(End of clause)

52.217-7 Option for Increased Quantity—Separ ately
Priced Lineltem.

As prescribed in 17.208(€), insert a clause substantially
the same as the following:

OPTION FOR INCREASED QUANTITY —
SEPARATELY PRICED LINE ITEM (MAR 1989)

The Government may require the delivery of the
numbered line item, identified in the Schedule as an option
item, in the quantity and at the price stated in the Schedule.
The Contracting Officer may exercise the option by written
notice to the Contractor within [insert in the clause the
period of time in which the Contracting Officer has to exer-
cise the option]. Delivery of added items shall continue at
the same rate that like items are called for under the con-
tract, unless the parties otherwise agree.

(End of clause)

52.217-8 Option to Extend Services.

As prescribed in 17.208(f), insert a clause substantially
the same as the following:

OPTION TO EXTEND SERVICES (AUG 1989)

The Government may require continued performance of
any services within the limits and at the rates specified in
the contract. These rates may be adjusted only as a result
of revisions to prevailing labor rates provided by the
Secretary of Labor. The option provision may be exercised
more than once, but the total extension of performance
hereunder shall not exceed 6 months. The Contracting
Officer may exercise the option by written notice to the
Contractor within the period specified in the Schedule.

(End of clause)

52.217-9 Option to Extend the Term of the Contract.

As prescribed in 17.208(g), insert a clause substantially
the same as the following:

OPTION TO EXTEND THE TERM OF THE
CONTRACT (MAR 1989)

(8 The Government may extend the term of this con-
tract by written notice to the Contractor within [insert in
the clause the period of time in which the Contracting
Officer has to exercise the option]; provided, that the
Government shall give the Contractor a preliminary written
notice of itsintent to extend at least 60 days before the con-
tract expires. The preliminary notice does not commit the
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Government to an extension.

(b) If the Government exercises this option, the extend-
ed contract shall be considered to include this option provi-
sion.

(c) The total duration of this contract, including the
exercise of any options under this clause, shall not exceed

(months)(years).
(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.

As prescribed in 19.304(a), insert the following provi-
sion:

SMALL BUSINESS PROGRAM REPRESENTATIONS
(OCT 1995)

(a(1) The standard industria classification (SIC) code for
this acquisition is
(insert SC code).

(2) The smdl business size standard is
(insert size standard).

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a
construction or service contract, but which proposes to
furnish a product which it did not itself manufacture, is
500 employees.

(b) Representations. (1) The offeror represents and cer-
tifies as part of its offer that it (] is, [ isnot a small busi-
ness concern.

(2) (Complete only if offeror represented itself as a
small business concern in block (b)(1) of this section.)
The offeror represents as part of its offer that it [ ] is, [
isnot a small disadvantaged business concern.

(3) (Complete only if offeror represented itself as a
small business concern in block (b)(1) of this section.)
The offeror represents as part of its offer that it [ is, []
is not awomen-owned small business concern.

(c) Definitions. “ Small business concern,” as used in
this provision, means a concern, including its affiliates, that
is independently owned and operated, not dominant in the
field of operation in which it is bidding on Government
contracts, and qualified as a small business under the crite-
riain 13 CFR Part 121 and the size standard in paragraph
(a) of thisprovision.

“Small disadvantaged business concern,” as used in this
provision, means a small business concern that (1) is at
least 51 percent unconditionally owned by one or more
individuals who are both socially and economically disad-
vantaged, or a publicly owned business having at least 51
percent of its stock unconditionally owned by one or more
socially and economically disadvantaged individuals, and
(2) has its management and daily business controlled by
one or more such individuals. This term also means a
small business concern that is at least 51 percent uncondi-
tionally owned by an economically disadvantaged Indian
tribe or Native Hawaiian Organization, or a publicly owned
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business having at least 51 percent of its stock uncondition-
ally owned by one or more of these entities, which has its
management and daily business controlled by members of
an economically disadvantaged Indian tribe or Native
Hawaiian Organization, and which meets the requirements
of 13 CFR Part 124.

“Woman-owned small business concern,” as used in this
provision, means a small business concern—

(1) Which is at least 51 percent owned by one or
more women or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned
by one or more women; and

(2) Whose management and daily business opera-
tions are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small or small disadvantaged
business concern in order to obtain a contract to be
awarded under the preference programs established pur-
suant to sections 8(a), 8(d), 9, or 15 of the Small
Business Act or any other provision of Federal law that
specifically references section 8(d) for a definition of
program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;
(i) Be subject to administrative remedies, includ-
ing suspension and debarment; and
(iii) Be ineligible for participation in programs
conducted under the authority of the Act.
(End of provision)

52.219-2 Equal Low Bids.

As prescribed in 19.304(b), insert the following provi-
sion:

EQUAL LOW BIDS (OCT 1995)

(a) This provision applies to small business concerns
only.

(b) The bidder's status as a labor surplus area (LSA)
concern may affect entitlement to award in case of tie bids.
If the bidder wishes to be considered for this priority, the
bidder must identify, in the following space, the LSA in
which the costs to be incurred on account of manufacturing
or production (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.

(c) Failure to identify the labor surplus areas as speci-
fied in paragraph (b) of this provision will preclude the bid-
der from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
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eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSA concern.

(End of provision)

52.219-3—52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-Aside.

As prescribed in 19.508(c), insert the following clause
in solicitations and contracts involving total small business
Set-asides:

NOTICE OF TOTAL SMALL BUSINESS
SET-ASIDE (APR 1984)

(a) Definition.

“Small business concern,” as used in this clause, means
a concern, including its affiliates, that is independently
owned and operated, not dominant in the field of operation
in which it is bidding on Government contracts, and quali-
fied as a small business under the size standards in this
solicitation.

(b) General. (1) Offers are solicited only from small
business concerns. Offers received from concerns that are
not small business concerns shall be considered nonrespon-
sive and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A manufacturer or regular dealer submit-
ting an offer in its own name agrees to furnish, in perform-
ing the contract, only end items manufactured or produced
by small business concerns inside the United States, its ter-
ritories and possessions, the Commonwealth of Puerto
Rico, the Trust Territory of the Pacific Islands, or the
Digtrict of Columbia. However, this requirement does not
apply in connection with construction or service contracts.

(End of clause)

Alternate | (OCT 1995). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-7 Notice of Partial Small Business Set-Aside.

As prescribed in 19.508(d), insert the following clause:
NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE
(OCT 1995)

(a) Definitions.

“Small business concern”, as used in this clause, means
a concern, including its affiliates, that is independently
owned and operated, not dominant in the field of operation
in which it is bidding on Government contracts, and quali-
fied as a small business under the size standards in this
solicitation.

(b) General. (1) A portion of this requirement, identified
elsewhere in this solicitation, has been set aside for award
to one or more small business concerns.

(2) Offers on the non-set-aside portion will be evalu-
ated first and award will be made on that portion in
accordance with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the high-
est unit price(s) in the contract(s) for the non-set-aside
portion, adjusted to reflect transportation and other costs
appropriate for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that
submitted responsive offers on the non-set-aside por-
tion. Negotiations will be conducted with the concern
that submitted the lowest responsive offer on the non-
set-aside portion. If the negotiations are not successful
or if only part of the set-aside portion is awarded to that
concern, negotiations will be conducted with the con-
cern that submitted the second-lowest responsive offer
on the non-set-aside portion. This process will continue
until a contract or contracts are awarded for the entire
set-aside portion.

(5) The Government reserves the right to not consid-
er token offers or offers designed to secure an unfair
advantage over other offerors eligible for the set-aside

portion.

(c) Agreement. For the set-aside portion of the acquisi-
tion, a manufacturer or regular dealer submitting an offer in
its own name agrees to furnish, in performing the contract,
only end items manufactured or produced by small busi-
ness concerns inside the United States, its territories and
possessions, the Commonwealth of Puerto Rico, the Trust
Territory of the Pacific Islands, or the District of Columbia.
However, this requirement does not apply in connection
with construction or service contracts.

(End of clause)

Alternate | (OCT 1995). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-8 Utilization of Small, Small Disadvantaged and

Women-Owned Small Business Concerns.

As prescribed in 19.708(a), insert the following
clause:

UTILIZATION OF SMALL, SMALL
DISADVANTAGED AND WOMEN-OWNED
SMALL BUSINESS CONCERNS (OCT 1995)

(a) It is the policy of the United States that small busi-
ness concerns, small business concerns owned and con-
trolled by socially and economically disadvantaged indi-
viduals and small business concerns owned and controlled
by women shall have the maximum practicable opportunity
to participate in performing contracts let by any Federal
agency, including contracts and subcontracts for subsys-
tems, assemblies, components, and related services for
major systems. It is further the policy of the United States
that its prime contractors establish procedures to ensure the
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timely payment of amounts due pursuant to the terms of
their subcontracts with small business concerns, small busi-
ness concerns owned and controlled by socially and eco-
nomically disadvantaged individuals and small business
concerns owned and controlled by women.

(b) The Contractor hereby agrees to carry out this policy
in the awarding of subcontracts to the fullest extent
consistent with efficient contract performance. The
Contractor further agrees to cooperate in any studies or sur-
veys as may be conducted by the United States Small
Business Administration or the awarding agency of the
United States as may be necessary to determine the extent
of the Contractor’s compliance with this clause.

() Asused in this contract, the term “small business
concern” shall mean a small business as defined pursuant
to section 3 of the Small Business Act and relevant regula-
tions promulgated pursuant thereto. The term “small busi-
ness concern owned and controlled by socially and eco-
nomically disadvantaged individuals’ shall mean a small
business concern (1) which is at least 51 percent uncondi-
tionally owned by one or more socially and economically
disadvantaged individuals; or, in the case of any publicly
owned business, at least 51 per centum of the stock of
which is unconditionally owned by one or more socially
and economically disadvantaged individuals; and (2)
whose management and daily business operations are con-
trolled by one or more of such individuals. Thisterm also
means a small business concern that is at least 51 percent
unconditionally owned by an economically disadvantaged
Indian tribe or Native Hawaiian Organization, or a pub-
licly owned business having at least 51 percent of its stock
unconditionally owned by one of these entities which has
its management and daily business controlled by members
of an economically disadvantaged Indian tribe or Native
Hawaiian Organization, and which meets the requirements
of 13 CFR 124. The Contractor shall presume that social-
ly and economically disadvantaged individuals include
Black Americans, Hispanic Americans, Native Americans,
Asian-Pacific Americans, Subcontinent Asian Americans,
and other minorities, or any other individual found to be
disadvantaged by the Administration pursuant to section
8(a) of the Small Business Act. The Contractor shall pre-
sume that socially and economically disadvantaged enti-
ties also include Indian Tribes and Native Hawaiian
Organizations.

(d) The term "small business concern owned and con-
trolled by women" shall mean a small business concern (i)
which is at least 51 percent owned by one or more women,
or, in the case of any publicly owned business, at least 51
percent of the stock of which is owned by one or more
women, and (ii) whose management and daily business
operations are controlled by one or more women; and

(e) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their sta-
tus as a small business concern, a small business concern
owned and controlled by socially and economically disad-
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vantaged individuals or a small business concern owned
and controlled by women.
(End of clause)

52.219-9 Small, Small Disadvantaged and Women-

Owned Small Business Subcontracting Plan.

As prescribed in 19.708(b), insert the following clause:
SMALL, SMALL DISADVANTAGED AND WOMEN-
OWNED SMALL BUSINESS SUBCONTRACTING
PLAN (OCT 1995)

(a) This clause does not apply to small business con-
cerns.

(b) “Commercia product,” as used in this clause, means
a product in regular production that is sold in substantial
guantities to the general public and/or industry at estab-
lished catalog or market prices. It also means a product
which, in the opinion of the Contracting Officer, differs
only insignificantly from the Contractor’s commercial
product.

“Subcontract,” as used in this clause, means any agree-
ment (other than one involving an employer-employee rela
tionship) entered into by a Federal Government prime
Contractor or subcontractor calling for supplies or services
required for performance of the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where
applicable, which separately addresses subcontracting with
small business concerns, with small disadvantaged busi-
ness concerns and with women-owned small business con-
cerns. If the offeror is submitting an individual contract
plan, the plan must separately address subcontracting with
small business concerns, small disadvantaged business
concerns, and women-owned small business concerns with
a separate part for the basic contract and separate parts for
each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting
plan shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the
subcontracting plan shall make the offeror ineligible for
award of a contract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small
business concerns, small disadvantaged business con-
cerns and women-owned small business concerns as
subcontractors. The offeror shall include all subcon-
tracts that contribute to contract performance, and may
include a proportionate share of products and services
that are normally allocated as indirect costs.

(2) A statement of—

(i) Total dollars planned to be subcontracted;

(if) Total dollars planned to be subcontracted to
small business concerns;

(iii) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and
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(iv) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies
and services to be subcontracted, and an identification
of the types planned for subcontracting to (i) small busi-
ness concerns, (ii) small disadvantaged business con-
cerns and (iii) women-owned small business concerns.

(4) A description of the method used to develop the
subcontracting goalsin paragraph (d)(1) of this clause.

(5) A description of the method used to identify
potential sources for solicitation purposes (e.g., existing
company source lists, the Procurement Automated
Source System (PASS) of the Small Business
Administration, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business
Development Agency in the Department of Commerce,
or small, small disadvantaged and women-owned small
business concerns trade associations). A firm may rely
on the information contained in PASS as an accurate
representation of a concern's size and ownership charac-
teristics for purposes of maintaining a small business
source list. A firm may rely on PASS as its small busi-
ness source list. Use of the PASS as its source list does
not relieve a firm of its responsibilities (e.g., outreach,
assistance, counseling, publicizing subcontracting
opportunities) in this clause.

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting
goals, and a description of the method used to determine
the proportionate share of indirect costs to be incurred
with (i) small business concerns, (ii) small disadvan-
taged business concerns, and (iii) women-owned small
business concerns.

(7) The name of the individual employed by the
offeror who will administer the offeror's subcontracting
program, and a description of the duties of the individu-
al.

(8) A description of the efforts the offeror will make
to assure that small, small disadvantaged and women-
owned small business concerns have an equitable oppor-
tunity to compete for subcontracts.

(9) Assurances that the offeror will include the clause
in this contract entitled "Utilization of Small, Small
Disadvantaged and Women-Owned Small Business
Concerns’ in al subcontracts that offer further subcon-
tracting opportunities, and that the offeror will require
all subcontractors (except small business concerns) who
receive subcontracts in excess of $500,000 ($1,000,000
for construction of any public facility) to adopt a plan
similar to the plan agreed to by the offeror.

(10) Assurances that the offeror will (i) cooperate in
any studies or surveys as may be required, (ii) submit
periodic reports in order to allow the Government to
determine the extent of compliance by the offeror with
the subcontracting plan, (iii) submit Standard Form (SF)

294, Subcontracting Report for Individual Contracts,
and/or SF 295, Summary Subcontract Report, in accor-
dance with the instructions on the forms, and (iv) ensure
that its subcontractors agree to submit Standard Forms
294 and 295.

(12) A recitation of the types of records the offeror
will maintain to demonstrate procedures that have been
adopted to comply with the requirements and goals in
the plan, including establishing source lists; and a
description of its efforts to locate small, small disadvan-
taged and women-owned small business concerns and
award subcontracts to them. The records shall include
at least the following (on a plant-wide or company-wide
basis, unless otherwise indicated):

(i) Sourcelists (e.g., PASS), guides, and other data
that identify small, small disadvantaged and women-
owned small business concerns.

(i) Organizations contacted in an attempt to locate
sources that are small, small disadvantaged or
women-owned small business concerns.

(iti) Records on each subcontract solicitation
resulting in an award of more than $100,000, indicat-
ing (A) whether small business concerns were solicit-
ed and if not, why not, (B) whether small disadvan-
taged business concerns were solicited and if not,
why not, (C) whether women-owned small business
concerns were solicited and if not, why not, and (D)
if applicable, the reason award was not made to a
small business concern.

(iv) Records of any outreach efforts to contact (A)
trade associations, (B) business development organi-
zations, and (C) conferences and trade fairs to locate
small, small disadvantaged and women-owned small
business sources.

(v) Records of internal guidance and encourage-
ment provided to buyers through (A) workshops,
seminars, training, etc., and (B) monitoring perfor-
mance to evaluate compliance with the program's
requirements.

(vi) On a contract-by-contract basis, records to
support award data submitted by the offeror to the
Government, including the name, address, and busi-
ness size of each subcontractor. Contractors having
company or division-wide annual plans need not
comply with this requirement.

(e) In order to effectively implement this plan to the

extent consistent with efficient contract performance, the
Contractor shall perform the following functions:

(1) Assist small, small disadvantaged and women-
owned small business concerns by arranging solicita-
tions, time for the preparation of bids, quantities, speci-
fications, and delivery schedules so as to facilitate the
participation by such concerns. Where the contractor’s
lists of potential small, small disadvantaged and
women-owned small business subcontractors are exces-
sively long, reasonable effort shall be made to give all
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such small business concerns an opportunity to compete

over aperiod of time.

(2) Provide adequate and timely consideration of the
potentialities of small, small disadvantaged and women-
owned small business concerns in all "make-or-buy"
decisions.

(3) Counsel and discuss subcontracting opportunities
with representatives of small, small disadvantaged and
women-owned small business firms.

(4) Provide notice to subcontractors concerning
penalties and remedies for misrepresentations of busi-
ness status as small, small disadvantaged or women-
owned small business for the purpose of obtaining a
subcontract that is to be included as part or all of a goal
contained in the Contractor's subcontracting plan.

(f) A master subcontracting plan on a plant or division-
wide basis which contains al the elements required by (d)
above, except goals, may be incorporated by reference as a
part of the subcontracting plan required of the offeror by
this clause; provided, (1) the master plan has been
approved, (2) the offeror provides copies of the approved
master plan and evidence of its approval to the Contracting
Officer, and (3) goals and any deviations from the master
plan deemed necessary by the Contracting Officer to satis-
fy the requirements of this contract are set forth in the indi-
vidua subcontracting plan.

(9)(2) If a commercia product is offered, the subcon-
tracting plan required by this clause may relate to the offer-
or’s production generaly, for both commercial and non-
commercia products, rather than solely to the Government
contract. In these cases, the offeror shall, with the concur-
rence of the Contracting Officer, submit one company-wide
or division-wide annual plan.

(2) The annual plan shall be reviewed for approval
by the agency awarding the offeror its first prime con-
tract requiring a subcontracting plan during the fiscal
year, or by an agency satisfactory to the Contracting
Officer.

(3) The approved plan shall remain in effect during
the offeror’s fiscal year for al of the offeror’'s commer-
cial products.

(h) Prior compliance of the offeror with other such sub-
contracting plans under previous contracts will be con-
sidered by the Contracting Officer in determining the
responsibility of the offeror for award of the contract.

(i) The failure of the Contractor or subcontractor to
comply in good faith with (1) the clause of this contract
entitled "Utilization Of Small, Small Disadvantaged and
Women-Owned Small Business Concerns," or (2) an
approved plan required by this clause, shall be a material
breach of the contract.

(End of clause)

Alternate | (OCT 1995). When contracting by sealed
bidding rather than by negotiation, substitute the following
paragraph (c) for paragraph (c) of the basic clause:

(c) The apparent low bidder, upon request by the
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Contracting Officer, shall submit a subcontracting plan,
where applicable, which separately addresses subcontract-
ing with small business concerns, with small disadvantaged
business concerns and with women-owned small business
concerns. |If the bidder is submitting an individual contract
plan, the plan must separately address subcontracting with
small business concerns, small disadvantaged business
concerns and women-owned small business concerns, with
a separate part for the basic contract and separate parts for
each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting
plan shall be submitted within the time specified by the
Contracting Officer. Failure to submit the subcontracting
plan shall make the bidder ineligible for the award of a
contract.

52.219-10 I ncentive Subcontracting Program.

As prescribed in 19.708(c)(1), insert the following
clause:

INCENTIVE SUBCONTRACTING PROGRAM
(OCT 1995)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its subcon-
tracting plan to try to award a certain percentage to small
business concerns, a certain percentage to small disadvan-
taged business concerns, and a certain percentage to
women-owned small business concerns.

(b) If the Contractor exceeds its subcontracting goals in
performing this contract, it will receive [insert
the appropriate number between 0 and 10] percent of the
dollars in excess of each goal in the plan, unless the
Contracting Officer determines that the excess was not due
to the Contractor’s efforts (e.g., a subcontractor cost over-
run caused the actual subcontract amount to exceed that
estimated in the subcontracting plan, or the award of sub-
contracts that had been planned but had not been disclosed
in the subcontracting plan during contract negotiations).
Determinations made under this paragraph are not subject
to the Disputes clause.

(c) If this is a cost-plus-fixed-fee contract, the sum of
the fixed fee and the incentive fee earned under this con-
tract may not exceed the limitations in Subpart 15.9 of the
Federal Acquisition Regulation.

(End of clause)

52.219-11 Special 8(a) Contract Conditions.

As prescribed in 19.811-3(a), insert the following
clause:

SPECIAL 8(a) CONTRACT CONDITIONS (FEB 1990)

The Small Business Administration (SBA) agrees to the
following:

(a) To furnish the supplies or services set forth in this
contract according to the specifications and the terms and
conditions hereof by subcontracting with an eligible con-
cern pursuant to the provisions of section 8(a) of the Small
Business Act, as amended (15 U.S.C. 637(a)).
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(b) That in the event SBA does not award a subcontract
for al or apart of the work hereunder, this contract may be
terminated either in whole or in part without cost to either
party.

(c) Except for novation agreements and advance pay-
ments, delegate to the [insert name of contract-
ing agency] the responsibility for administering the sub-
contract to be awarded hereunder with complete authority
to take any action on behalf of the Government under the
terms and conditions of the subcontract; provided,
however, that the [insert name of contracting
agency] shall give advance notice to the SBA before it
issues a final notice terminating the right of a subcontractor
to proceed with further performance, either in whole or in
part, under the subcontract for default or for the conve-
nience of the Government.

(d) That payments to be made under any subcontract
awarded under this contract will be made directly to the
subcontractor by the [insert name of contracting
agency].

(e) That the subcontractor awarded a subcontract here-
under shall have the right of appeal from decisions of the
Contracting Officer cognizable under the “ Disputes’ clause
of said subcontract.

(f) To notify the [insert name of contracting
agency] Contracting Officer immediately upon notification
by the subcontractor that the owner or owners upon whom
8(a) eligibility was based plan to relinquish ownership or
control of the concern.

(End of clause)

Alternate | (FEB 1990). In accordance with the pre-
scription in 19.811-3(a), substitute the following paragraph
(d) for paragraph (d) of the basic clause:

(d) That paymentsto be made under the contract will be
deposited directly by the [insert name of con-
tracting activity] to a special bank account established by
the subcontractor and that al disbursements will require
approval and counter signature by the SBA or athird party
approved by SBA.

52.219-12 Special 8(a) Subcontract Conditions.

As prescribed in 19.811-3(b), insert the following
clause:

SPECIAL 8(a) SUBCONTRACT CONDITIONS
(FEB 1990)

(@) The Small Business Administration (SBA) has
entered into Contract No. [insert number of con-
tract] with the [insert name of contracting
agency] to furnish the supplies or services as described
therein. A copy of the contract is attached hereto and made
apart hereof.

(b) The [insert name of subcontractor],
hereafter referred to as the subcontractor, agrees and
acknowledges as follows:

(1) That it will, for and on behalf of the SBA, fulfill
and perform al of the requirements of Contract No.

[insert number of contract] for the consideration stated
therein and that it has read and is familiar with each and
every part of the contract.

(2) That the SBA has delegated responsibility,
except for novation agreements and advance payments,
for the administration of this subcontract to the
[insert name of contracting agency] with complete
authority to take any action on behalf of the
Government under the terms and conditions of this sub-
contract.

(3) That it will not subcontract the performance of
any of the requirements of this subcontract to any lower
tier subcontractor without the prior written approval of
the SBA and the designated Contracting Officer of the
[insert name of contracting agency].

(4) That it will notify the [insert name
of contracting agency] Contracting Officer in writing
immediately upon entering an agreement (either oral or
written) to transfer all or part of its stock or other own-
ership interest to any other party.

(c) Payments, including any progress payments under
this subcontract, will be made directly to the subcontractor
by the [insert name of contracting agency].

(End of clause)

Alternate | (FEB 1990). In accordance with the pre-
scription in 19.811-3(b), delete paragraph (c) of the basic
clause and add the following to paragraph (b):

(5) That, in accordance with section 301(b) of Pub.
L. 100-656, it will establish a special account, at a bank
insured by the Federal Deposit Insurance Corporation,
under which (i) all payments under this subcontract will
be deposited directly by the [insert name of
contracting activity] and (ii) all disbursements will be
subject to approval and counter signature by the SBA or
athird party approved by SBA.

(6) That it will make timely payment to all suppliers
of material or labor.

(7) That it will notify al suppliers of material or
labor and will obtain written acknowledgment from
such suppliers, that the contract is exempt from the
Miller Act's bonding requirement and that neither the
SBA nor the [insert name of contracting
activity] are liable for payment to suppliers for materials
or labor. Such acknowledgments must be provided to
the SBA prior to SBA approval of disbursements to the
contractor from the special bank account.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.
As prescribed in 19.508(€), insert the following clause:
LIMITATIONS ON SUBCONTRACTING (JAN 1991)
(8 This clause does not apply to the unrestricted por-
tion of a partial set-aside.
(b) By submission of an offer and execution of a con-
tract, the Offeror/Contractor agrees that in performance of

52-81



FAC 90—32 OCTOBER 1, 1995

52.219-15

FEDERAL ACQUISITION REGULATION (FAR)

the contract in the case of a contract for—

(1) Services (except construction). At least 50 per-
cent of the cost of contract performance incurred for
personnel shall be expended for employees of the con-
cern.

(2) Supplies (other than procurement from a regular
dealer in such supplies). The concern shall perform
work for at least 50 percent of the cost of manufacturing
the supplies, not including the cost of materials.

(3) General construction. The concern will perform
at least 15 percent of the cost of the contract, not includ-
ing the cost of materials, with its own employees.

(4) Construction by special trade contractors. The
concern will perform at least 25 percent of the cost of
the contract, not including the cost of materials, with its
own employees.

(End of clause)

52.219-15 Notice of Participation by Organizations for
the Handicapped.

As prescribed in 19.508(f), insert the following clause:
NOTICE OF PARTICIPATION BY ORGANIZATIONS
FOR THE HANDICAPPED (APR 1991)

(a) Definitions.

“Handicapped individual” means a person who has a
physical, mental, or emotional impairment, defect, ailment,
disease, or disability of a permanent nature which in any
way limits the selection of any type of employment for
which the person would otherwise be qualified or qualifi-
able.

“Public or private organization for the handicapped”
means one (1) which is organized under the laws of the
United States or of any State, operated in the interest of
handicapped individuals, the net income of which does not
inure in whole or in part to the benefit of any shareholder
or other individual; (2) which complies with any applicable
occupational health and safety standard prescribed by the
Secretary of Labor; and (3) which employs in the produc-
tion of commaodities and in the provision of services handi-
capped individuals for not less than 75 percent of the direct
labor required for the production or provision of the com-
modities or services.

(b) Certification.

The Offeror certifies that it is[J, is not [] a public or
private organization for the handicapped. An offeror certi-
fying in the affirmative is eligible to participate in any
resultant contract asif it were a small business concern.

(c) Agreement.

An Offeror certifying as a public or private organi-
zation for the handicapped agrees that at least 75 percent of
the direct labor required in the performance of the contract
will be performed by handicapped individuals.

(End of clause)

52.219-16 Liquidated Damages—Subcontracting Plan.
As prescribed in 19.708(b)(2), insert the following
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clause:
LIQUIDATED DAMAGES—SUBCONTRACTING
PLAN (OCT 1995)

(a) “Failure to make a good faith effort to comply with
the subcontracting plan”, as used in this clause, means a
willful or intentional failure to perform in accordance with
the requirements of the subcontracting plan approved under
the clause in this contract entitled "Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan,” or willful or intentional action to
frustrate the plan.

(b) If, at contract completion, or in the case of a com-
mercial product plan, at the close of the fiscal year for
which the plan is applicable, the Contractor has failed to
meet its subcontracting goals and the Contracting Officer
decides in accordance with paragraph (c) of this clause that
the Contractor failed to make a good faith effort to comply
with its subcontracting plan, established in accordance with
the clause in this contract entitled “Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan,” the Contractor shall pay the
Government liquidated damages in an amount stated. The
amount of probable damages attributable to the
Contractor's failure to comply, shall be an amount equal to
the actual dollar amount by which the Contractor failed to
achieve each subcontract goal or, in the case of a commer-
cial products plan, that portion of the dollar amount alloca
ble to Government contracts by which the Contractor failed
to achieve each subcontract goal.

(c) Before the Contracting Officer makes a fina deci-
sion that the Contractor has failed to make such good faith
effort, the Contracting Officer shall give the Contractor
written notice specifying the failure and permitting the
Contractor to demonstrate what good faith efforts have
been made. Failure to respond to the notice may be taken
as an admission that no valid explanation exists. If, after
consideration of all the pertinent data, the Contracting
Officer finds that the Contractor failed to make a good faith
effort to comply with the subcontracting plan, the
Contracting Officer shall issue afinal decision to that effect
and require that the Contractor pay the Government liqui-
dated damages as provided in paragraph (b) of this clause.

(d) With respect to commercial product plans; i.e., com-
pany-wide or division-wide subcontracting plans approved
under paragraph (g) of the clause in this contract entitled
“Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan,” the Contracting Officer of
the agency that originally approved the plan will exercise
the functions of the Contracting Officer under this clause
on behalf of all agencies that awarded contracts covered by
that commercial product plan.

(e) The Contractor shall have the right of appeal, under
the clause in this contract entitled, Disputes, from any final
decision of the Contracting Officer.

(f) Liquidated damages shall be in addition to any other
remedies that the Government may have.
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(End of clause)
52.219-17 Section 8(a) Award.

As prescribed in 19.811-3(c), insert the following
clause:

SECTION 8(a) AWARD (FEB 1990)

(a) By execution of a contract, the Small Business
Administration (SBA) agrees to the following:

(1) To furnish the supplies or services set forth in the
contract according to the specifications and the terms
and conditions by subcontracting with the Offeror who
has been determined an eligible concern pursuant to the
provisions of section 8(a) of the Small Business Act, as
amended (15 U.S.C. 637(a)).

(2) Except for novation agreements and advance
payments, delegates to the (insert name of con-
tracting activity) the responsibility for administering the
contract with complete authority to take any action on
behalf of the Government under the terms and condi-
tions of the contract; provided, however that the con-
tracting agency shall give advance notice to the SBA
before it issues a final notice terminating the right of the
subcontractor to proceed with further performance,
either in whole or in part, under the contract.

(3) That payments to be made under the contract will
be made directly to the subcontractor by the contracting
activity.

(4) To netify the [insert name of con-
tracting agency] Contracting Officer immediately upon
notification by the subcontractor that the owner or own-
ers upon whom 8(a) eligibility was based plan to relin-
quish ownership or control of the concern.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and per-
form al of the requirements of the contract.

(End of clause)

52.219-18 Notification of Competition Limited to

Eligible 8(a) Concerns.

As prescribed in 19.811-3(d), insert the following
clause:

NOTIFICATION OF COMPETITION LIMITED TO

ELIGIBLE 8(A) CONCERNS (FEB 1990)

(a) Offers are solicited only from small business con-
cerns expressly certified by the Small Business
Administration (SBA) for participation in the SBA's 8(a)
Program and which meet the following criteria at the time
of submission of offer—

(1) SIC code * is specificaly
included in the Offeror's approved business plan;

(2) The Offeror is in conformance with the 8(a) sup-
port limitation set forth in its approved business plan; and

(3) The Offeror isin conformance with the Business

Activity Targets set forth in its approved business plan

or any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror certifies that
it meets all of the criteria set forth in paragraph (a) of this

clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will
subcontract performance to the successful 8(a) offeror
selected through the evaluation criteria set forth in this
solicitation.

(d)(1) Agreement. A manufacturer or regular dealer
submitting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by small business concerns inside the United
States, its territories or possessions, the Commonwealth of
Puerto Rico, or the Trust Territory of the Pacific Islands.
However, this requirement does not apply in connection
with construction or service contracts.

(2) The [insert name of SBA's con-
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing
immediately upon entering an agreement (either oral or
written) to transfer all or part of its stock or other own-
ership interest to any other party.

(End of clause)
(*Insert SIC code assigned to the acquisition by the con-
tracting activity.)

Alternate | (NOV 1989). If the competition isto be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4)
to paragraph (a) of the clause:

(4) The offeror's approved business plan is on the
file and serviced by * (*Contracting Officer
completes by inserting the appropriate SBA District
and/or Regional Office(s) as identified by the SBA).
Alternate 11 (NOV 1989). If the competition is to be

limited to 8(a) concerns within a particular program partici-
pation stage, add the following subparagraph (a)(4) to para
graph (@) of the clause. When used in conjunction with
Alternate I, this subparagraph should be renumbered (a)(5).

(4) The offerorisinthe__ * stage of 8(a) pro-
gram participation. (* Contracting Officer completes
by inserting the appropriate stage of participation as
identified by SBA (i.e., developmental or transitional).)
Alternate I11 (OCT 1995). When the acquisition isfor a

product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (d).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provision:
SMALL BUSINESS CONCERN REPRESENTATION
FOR THE SMALL BUSINESS COMPETITIVENESS

DEMONSTRATION PROGRAM (JUL 1991)

(a) Definition.

“Emerging small business’ as used in this solicitation,

means a small business concern whose size is no greater
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than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a
contracting opportunity.

(b) (Complete only if the Offeror has certified itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.)

The Offeror represents and certifies as part of its offer
that it ] is, [ is not an emerging small business.

() (Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.)

Offeror's number of employees for the past 12 months
(check this column if size standard stated in solicitation is
expressed in terms of number of employees) or Offeror's
average annual gross revenue for the last 3 fiscal years (check
this column if size standard stated in solicitation is expressed
in terms of annual receipts). (Check one of the following.)

No. of Employees Avg. Annual Gross Revenues

___B50orfewer ____ $1millionorless
____51-100 ~ $1,000,001 - $2 million
_101-250 ____$2,000,001 - $3.5 million
_ 251-500 ~ $3,500,001 - $5 million
__501-750 __$5,000,001 - $10 million
~ 751-1,000 _$10,000,001 - $17 million
__ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-

Aside.

As prescribed in 19.1007(b), insert the following provi-
sion;

NOTICE OF EMERGING SMALL BUSINESS SET-

ASIDE (JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

SMALL BUSINESS SIZE REPRESENTATION FOR
TARGETED INDUSTRY CATEGORIES UNDER
THE SMALL BUSINESS COMPETITIVENESS
DEMONSTRATION PROGRAM (JUL 1991)
(Complete only if the Offeror has certified itself under
the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.)
Offeror represents and certifies as follows:
Offeror's number of employees for the past 12 months

(check this column if size standard stated in solicitation is

expressed in terms of number of employees) or Offeror's
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average annual gross revenue for the last 3 fiscal years (check
this column if size standard stated in solicitation is expressed
in terms of annual receipts). (Check one of the following.)

No. of Employees Avg. Annual Gross Revenues

____ BOorfewer __ $1millionorless
__b1-100 ____ %$1,000,001 - $2 million
__101-250 ___$2,000,001 - $3.5 million
__ 251-500 ___ $3,500,001 - $5 million
___ 501-750 ___$5,000,001 - $10 million
____751-1,000 ____$10,000,001 - $17 million
____ Over 1,000 __ Over $17 million

(End of provision)
52.220—52.221 [Reser ved]

52.222-1 Notice to the Gover nment of Labor Disputes.

As prescribed in 22.103-5(a), insert the following clause
in solicitations and contracts that involve programs or
requirements that have been designated under 22.101-1(e):

NOTICE TO THE GOVERNMENT OF LABOR
DISPUTES (APR 1984)

(a) If the Contractor has knowledge that any actual or
potential labor dispute is delaying or threatens to delay the
timely performance of this contract, the Contractor shall
immediately give notice, including all relevant information,
to the Contracting Officer.

(b) The Contractor agrees to insert the substance of this
clause, including this paragraph (b), in any subcontract to
which alabor dispute may delay the timely performance of
this contract; except that each subcontract shall provide that
in the event its timely performance is delayed or threatened
by delay by any actual or potential labor dispute, the sub-
contractor shall immediately notify the next higher tier sub-
contractor or the prime Contractor, as the case may be, of all
relevant information concerning the dispute.

(End of clause)

52.222-2 Payment for Overtime Premiums.
As prescribed in 22.103-5(b), insert the following clause:
PAYMENT FOR OVERTIME PREMIUMS (JUL 1990)
(@) The use of overtime is authorized under this con-
tract if the overtime premium does not exceed
* or the overtime premium is paid for work—

(1) Necessary to cope with emergencies such as those
resulting from accidents, natural disasters, breakdowns
of production equipment, or occasional production bot-
tlenecks of a sporadic nature;

(2) By indirect-labor employees such as those per-
forming duties in connection with administration, pro-
tection, transportation, maintenance, standby plant pro-
tection, operation of utilities, or accounting;

(3) To perform tests, industrial processes, laboratory
procedures, loading or unloading of transportation con-
veyances, and operations in flight or afloat that are con-
tinuous in nature and cannot reasonably be interrupted
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or completed otherwise; or

(4) That will result in lower overall costs to the
Government.

(b) Any regquest for estimated overtime premiums that
exceeds the amount specified above shall include al esti-
mated overtime for contract completion and shall—

(2) Identify the work unit; e.g., department or section
in which the requested overtime will be used, together
with present workload, staffing, and other data of the
affected unit sufficient to permit the Contracting Officer
to evaluate the necessity for the overtime;

(2) Demondtrate the effect that denia of the request will
have on the contract delivery or performance schedule;

(3) Identify the extent to which approval of overtime
would affect the performance or paymentsin connection
with other Government contracts, together with identifi-
cation of each affected contract; and

(4) Provide reasons why the required work cannot be
performed by using multishift operations or by employ-
ing additional personnel.

*Insert either “zero” or the dollar amount agreed to during negotiations.
The inserted figure does not apply to the exceptions in subparagraph
(a)(1) through (a)(4) of the clause.

(End of clause)

52.222-3 Convict Labor.

As prescribed in 22.202, insert the following clause in solic-
itations and contracts when the contract is to be performed in
any State, the District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Idands, Guam, American Samoa, or
the Trust Territory of the Pacific Idands; unless—

(@) The contract will be subject to the Walsh-Healey
Public Contracts Act (see Subpart 22.6), which contains a
Separate prohibition againgt the employment of convict labor;

(b) The supplies or services are to be purchased from
Federal Prison Industries, Inc. (see Subpart 8.6); or

(c) The acquisition involves the purchase, from any
State prison, of finished supplies that may be secured in the
open market or from existing stocks, as distinguished from
supplies requiring special fabrication.

CONVICT LABOR (APR 1984)

The Contractor agrees not to employ any person under-
going sentence of imprisonment in performing this contract
except as provided by 18 U.S.C. 4082(c)(2) and Executive
Order 11755, December 29, 1973.

(End of clause)

52.222-4 Contract Work Hours and Safety Standards
Act—Overtime Compensation.

As prescribed in 22.305, insert the following clause:
CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT—OVERTIME COMPENSATION
(JUL 1995)

(8 Overtime requirements. No Contractor or subcon-
tractor contracting for any part of the contract work which
may require or involve the employment of laborers or
mechanics (see Federal Acquisition Regulation (FAR)
22.300) shall require or permit any such laborers or
mechanics in any workweek in which the individual is
employed on such work to work in excess of 40 hours in
such workweek unless such laborer or mechanic receives
compensation at a rate not less than 1 1/2 times the basic
rate of pay for al hours worked in excess of 40 hours in
such workweek.

(b) Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the provisions
set forth in paragraph (a) of this clause, the Contractor and
any subcontractor responsible therefor shall be liable for
the unpaid wages. In addition, such Contractor and subcon-
tractor shall be liable to the United States (in the case of
work done under contract for the District of Columbia or a
territory, to such District or to such territory), for liquidated
damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic employed in
violation of the provisions set forth in paragraph (a) of this
clause in the sum of $10 for each calendar day on which
such individual was required or permitted to work in
excess of the standard workweek of 40 hours without pay-
ment of the overtime wages required by provisions set
forth in paragraph (@) of this clause.

(c) Withholding for unpaid wages and liquidated
damages. The Contracting Officer shall upon his or her
own action or upon written request of an authorized rep-
resentative of the Department of Labor withhold or cause
to be withheld, from any moneys payable on account of
work performed by the Contractor or subcontractor under
any such contract or any other Federal contract with the
same Prime Contractor, or any other Federally-assisted
contract subject to the Contract Work Hours and Safety
Standards Act which is held by the same Prime
Contractor, such sums as may be determined to be neces-
sary to satisfy any liabilities of such Contractor or sub-
contractor for unpaid wages and liquidated damages as
provided in the provisions set forth in paragraph (b) of
this clause.

(d) Payrolls and basic records. (1) The Contractor or
subcontractor shall maintain payrolls and basic payroll
records during the course of contract work and shall preserve
them for a period of 3 years from the completion of the con-
tract for all laborers and mechanics working on the contract.
Such records shall contain the name and address of each
such employee, socia security number, correct classifica-
tions, hourly rates of wages paid, daily and weekly number
of hours worked, deductions made, and actual wages paid.
Nothing in this paragraph shall require the duplication of
records required to be maintained for construction work by
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menting the Davis-Bacon Act.

(2) The records to be maintained under paragraph
(d)(2) of this clause shall be made available by the
Contractor or subcontractor for inspection, copying, or
transcription by authorized representatives of the
Contracting Officer or the Department of Labor. The
Contractor or subcontractor shall permit such representa-
tives to interview employees during working hours on the
job.

(e) Subcontracts. The Contractor or subcontractor shall
insert in any subcontracts exceeding $100,000 the provisions
set forth in paragraphs (@) through (€) of this clause and also
a clause requiring the subcontractors to include these provi-
sions in any lower tier subcontracts. The Prime Contractor
shall be responsible for compliance by any subcontractor or
lower tier subcontractor with the provisions set forth in para-
graphs (a) through (e) of this clause.

(End of clause)

52.222-5 [Reserved]

52.222-6 Davis-Bacon Act.
As prescribed in 22.407(a), insert the following clause:
DAVIS-BACON ACT (FEB 1995)

(a) All laborers and mechanics employed or working
upon the site of the work will be paid unconditionally and
not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the
Secretary of Labor under the Copeland Act (29 CFR Part 3),
the full amount of wages and bona fide fringe benefits (or
cash equivalents thereof) due at time of payment computed
at rates not less than those contained in the wage determina-
tion of the Secretary of Labor which is attached hereto and
made a part hereof, regardless of any contractual relationship
which may be alleged to exist between the Contractor and
such laborers and mechanics. Contributions made or costs
reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers
or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this
clause; aso, regular contributions made or costs incurred for
more than a weekly period (but not less often than quarterly)
under plans, funds, or programs which cover the particular
weekly period, are deemed to be constructively made or
incurred during such period. Such laborers and mechanics
shall be paid not less than the appropriate wage rate and
fringe benefits in the wage determination for the classifica-
tion of work actually performed, without regard to skill,
except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more
than one classification may be compensated at the rate speci-
fied for each classification for the time actually worked
therein; provided, That the employer's payroll records accu-
rately set forth the time spent in each classification in which

work is performed. The wage determination (including any
additional classifications and wage rates conformed under
paragraph (b) of this clause) and the Davis-Bacon poster
(WH-1321) shall be posted at all times by the Contractor and
its subcontractors at the site of the work in a prominent and
accessible place where it can be easily seen by the workers.

(b)(1) The Contracting Officer shall require that any class
of laborers or mechanics which is not listed in the wage
determination and which is to be employed under the con-
tract shall be classified in conformance with the wage deter-
mination. The Contracting Officer shall approve an addi-
tional classification and wage rate and fringe benefits there-
for only when all the following criteria have been met:

(i) The work to be performed by the classification
requested is not performed by a classification in the
wage determination.

(i) The classification is utilized in the area by the
construction industry.

(iii) The proposed wage rate, including any bona
fide fringe benefits, bears a reasonable relationship to
the wage rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to
be employed in the classification (if known), or their rep-
resentatives, and the Contracting Officer agree on the
classification and wage rate (including the amount desig-
nated for fringe benefits, where appropriate), a report of
the action taken shall be sent by the Contracting Officer
to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department
of Labor, Washington, DC 20210. The Administrator or
an authorized representative will approve, modify, or dis-
approve every additiona classification action within 30
days of receipt and so advise the Contracting Officer or
will notify the Contracting Officer within the 30-day peri-
od that additional time is necessary.

(3) In the event the Contractor, the laborers or
mechanics to be employed in the classification, or their
representatives, and the Contracting Officer do not agree
on the proposed classification and wage rate (including
the amount designated for fringe benefits, where appro-
priate), the Contracting Officer shall refer the questions,
including the views of all interested parties and the rec-
ommendation of the Contracting Officer, to the
Adminigtrator of the Wage and Hour Division for deter-
mination. The Administrator, or an authorized represen-
tative, will issue a determination within 30 days of receipt
and so advise the Contracting Officer or will notify the
Contracting Officer within the 30-day period that addi-
tional timeis necessary.

(4) The wage rate (including fringe benefits, where
appropriate) determined pursuant to subparagraphs (b)(2)
and (b)(3) of this clause shall be paid to al workers per-
forming work in the classification under this contract
from the first day on which work is performed in the clas-
sification.
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(c) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a
fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit
or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a
trustee or other third person, the Contractor may consider
as part of the wages of any laborer or mechanic the amount
of any costs reasonably anticipated in providing bona fide
fringe benefits under a plan or program; provided, That the
Secretary of Labor has found, upon the written request of
the Contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may
require the Contractor to set aside in a separate account
assets for the meeting of obligations under the plan or pro-
gram.

(End of clause)

52.222-7 Withholding of Funds.
As prescribed in 22.407(a), insert the following clause:
WITHHOLDING OF FUNDS (FEB 1988)

The Contracting Officer shall, upon his or her own
action or upon written request of an authorized representa-
tive of the Department of Labor, withhold or cause to be
withheld from the Contractor under this contract or any
other Federal contract with the same Prime Contractor, or
any other Federally assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the
same Prime Contractor, so much of the accrued payments
or advances as may be considered necessary to pay |abor-
ers and mechanics, including apprentices, trainees, and
helpers, employed by the Contractor or any subcontractor
the full amount of wages required by the contract. In the
event of failure to pay any laborer or mechanic, including
any apprentice, trainee, or helper, employed or working on
the site of the work, al or part of the wages required by the
contract, the Contracting Officer may, after written notice
to the Contractor, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased.

(End of clause)

52.222-8 Payrolls and Basic Records.
As prescribed in 22.407(a), insert the following clause:
PAYROLLS AND BASIC RECORDS (FEB 1988)

(a) Payrolls and basic records relating thereto shall be
maintained by the Contractor during the course of the work
and preserved for a period of 3 years thereafter for all
laborers and mechanics working at the site of the work.
Such records shall contain the name, address, and social
security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described
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in section 1(b)(2)(B) of the Davis-Bacon Act), daily and
weekly number of hours worked, deductions made, and
actual wages paid. Whenever the Secretary of Labor has
found, under paragraph (d) of the clause entitled Davis-
Bacon Act, that the wages of any laborer or mechanic
include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in
section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor
shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or pro-
gram is financially responsible, and that the plan or pro-
gram has been communicated in writing to the laborers or
mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees
under approved programs shall maintain written evidence
of the registration of apprenticeship programs and certifica-
tion of trainee programs, the registration of the apprentices
and trainees, and the ratios and wage rates prescribed in the
applicable programs.

(b)(1) The Contractor shall submit weekly for each
week in which any contract work is performed a copy of all
payrolls to the Contracting Officer. The payrolls submitted
shall set out accurately and completely all of the informa-
tion required to be maintained under paragraph (a) of this
clause. This information may be submitted in any form
desired. Optional Form WH-347 (Federal Stock Number
029-005-00014-1) is available for this purpose and may be
purchased from the Superintendent of Documents, U.S.
Government Printing Office, Washington, DC 20402. The
Prime Contractor is responsible for the submission of
copies of payrolls by al subcontractors.

(2) Each payroll submitted shall be accompanied by a

“ Statement of Compliance,” signed by the Contractor or

subcontractor or his or her agent who pays or supervises

the payment of the persons employed under the contract
and shall certify—

(i) That the payroll for the payroll period contains
the information required to be maintained under
paragraph (a) of this clause and that such information
is correct and complete;

(i) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the con-
tract during the payroll period has been paid the full
weekly wages earned, without rebate, either directly
or indirectly, and that no deductions have been made
either directly or indirectly from the full wages
earned, other than permissible deductions as set forth
in the Regulations, 29 CFR Part 3; and

(iii) That each laborer or mechanic has been paid
not less than the applicable wage rates and fringe
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benefits or cash equivalents for the classification of

work performed, as specified in the applicable wage

determination incorporated into the contract.

(3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional
Form WH-347 shall satisfy the requirement for submis-
sion of the “ Statement of Compliance” required by sub-
paragraph (b)(2) of this clause.

(4) The falsification of any of the certifications in
this clause may subject the Contractor or subcontractor
to civil or criminal prosecution under Section 1001 of
Title 18 and Section 3729 of Title 31 of the United
States Code.

(c) The Contractor or subcontractor shall make the
records required under paragraph (a) of this clause avail-
able for inspection, copying, or transcription by the
Contracting Officer or authorized representatives of the
Contracting Officer or the Department of Labor. The
Contractor or subcontractor shall permit the Contracting
Officer or representatives of the Contracting Officer or the
Department of Labor to interview employees during work-
ing hours on the job. If the Contractor or subcontractor
fails to submit required records or to make them available,
the Contracting Officer may, after written notice to the
Contractor, take such action as may be necessary to cause
the suspension of any further payment. Furthermore, fail-
ure to submit the required records upon request or to make
such records available may be grounds for debarment
action pursuant to 29 CFR 5.12.

(End of clause)

52.222-9 Apprenticesand Trainees.
As prescribed in 22.407(a), insert the following clause:
APPRENTICES AND TRAINEES (FEB 1988)

(a) Apprentices. Apprentices will be permitted to work
at less than the predetermined rate for the work they per-
formed when they are employed pursuant to and individu-
ally registered in a bona fide apprenticeship program regis-
tered with the U.S. Department of Labor, Employment and
Training Administration, Bureau of Apprenticeship and
Training, or with a State Apprenticeship Agency recog-
nized by the Bureau, or if a person is employed in his or
her first 90 days of probationary employment as an appren-
tice in such an apprenticeship program, who is not individ-
ually registered in the program, but who has been certified
by the Bureau of Apprenticeship and Training or a State
Apprenticeship Agency (where appropriate) to be eligible
for probationary employment as an apprentice. The allow-
able ratio of apprentices to journeymen on the job site in
any craft classification shall not be greater than the ratio
permitted to the Contractor as to the entire work force
under the registered program. Any worker listed on a pay-
roll at an apprentice wage rate, who is not registered or
otherwise employed as stated in this paragraph, shall be
paid not less than the applicable wage determination for the
classification of work actually performed. In addition, any

apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determi-
nation for the work actually performed. Where a contrac-
tor is performing construction on a project in a locality
other than that in which its program is registered, the ratios
and wage rates (expressed in percentages of the journey-
man's hourly rate) specified in the Contractor's or subcon-
tractor's registered program shall be observed. Every
apprentice must be paid at not less than the rate specified in
the registered program for the apprentice's level of
progress, expressed as a percentage of the journeyman
hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance
with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable classifi-
cation. If the Administrator determines that a different
practice prevails for the applicable apprentice classifica
tion, fringes shall be paid in accordance with that determi-
nation. In the event the Bureau of Apprenticeship and
Training, or a State Apprenticeship Agency recognized by
the Bureau, withdraws approval of an apprenticeship pro-
gram, the Contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate
for the work performed until an acceptable program is
approved.

(b) Trainees. Except as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than the pre-
determined rate for the work performed unless they are
employed pursuant to and individually registered in a pro-
gram which has received prior approval, evidenced by for-
mal certification by the U.S. Department of Labor,
Employment and Training Administration. The ratio of
trainees to journeymen on the job site shall not be greater
than permitted under the plan approved by the Employment
and Training Administration. Every trainee must be paid at
not |ess than the rate specified in the approved program for
the trainee's level of progress, expressed as a percentage of
the journeyman hourly rate specified in the applicable
wage determination. Trainees shall be paid fringe benefits
in accordance with the provisions of the trainee program.
If the trainee program does not mention fringe benefits,
trainees shall be paid the full amount of fringe benefits list-
ed in the wage determination unless the Administrator of
the Wage and Hour Division determines that there is an
apprenticeship program associated with the corresponding
journeyman wage rate in the wage determination which
provides for less than full fringe benefits for apprentices.
Any employee listed on the payroll at a trainee rate who is
not registered and participating in a training plan approved
by the Employment and Training Administration shall be
paid not less than the applicable wage rate in the wage
determination for the classification of work actually per-
formed. In addition, any trainee performing work on the
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job sitein excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate
in the wage determination for the work actually performed.
In the event the Employment and Training Administration
withdraws approval of a training program, the Contractor
will no longer be permitted to utilize trainees at less than
the applicable predetermined rate for the work performed
until an acceptable program is approved.

() Equal employment opportunity. The utilization of
apprentices, trainees, and journeymen under this clause
shall be in conformity with the equal employment opportu-
nity requirements of Executive Order 11246, as amended,
and 29 CFR Part 30.

(End of clause)

52.222-10 Compliance with Copeland Act

Requirements.

As prescribed in 22.407(a), insert the following clause:
COMPLIANCE WITH COPELAND ACT
REQUIREMENTS (FEB 1988)

The Contractor shall comply with the requirements of
29 CFR Part 3, which are hereby incorporated by reference
in this contract.

(End of clause)

52.222-11 Subcontracts (Labor Standards).
As prescribed in 22.407(a), insert the following clause:
SUBCONTRACTS (LABOR STANDARDS)
(FEB 1988)

(8 The Contractor or subcontractor shall insert in any
subcontracts the clauses entitled Davis-Bacon Act,
Contract Work Hours and Safety Standards Act—Overtime
Compensation, Apprentices and Trainees, Payrolls and
Basic Records, Compliance with Copeland Act
Requirements, Withholding of Funds, Subcontracts (Labor
Standards), Contract Termination—Debarment, Disputes
Concerning Labor Standards, Compliance with Davis-
Bacon and Related Act Regulations, and Certification of
Eligibility, and such other clauses as the Contracting
Officer may, by appropriate instructions, require, and also a
clause requiring subcontractors to include these clauses in
any lower tier subcontracts. The Prime Contractor shall be
responsible for compliance by any subcontractor or lower
tier subcontractor with all the contract clauses
cited in this paragraph.

(b)(1) Within 14 days after award of the contract, the
Contractor shall deliver to the Contracting Officer a com-
pleted Statement and Acknowledgment Form (SF 1413) for
each subcontract, including the subcontractor's signed and
dated acknowledgment that the clauses set forth in paragraph
(&) of this clause have been included in the subcontract.

(2) Within 14 days after the award of any subse-
quently awarded subcontract the Contractor shall deliver
to the Contracting Officer an updated completed SF
1413 for such additional subcontract.

(End of clause)
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52.222-12 Contract Ter mination—Debar ment.

As prescribed in 22.407(a), insert the following clause:
CONTRACT TERMINATION—DEBARMENT
(FEB 1988)

A breach of the contract clauses entitled Davis-Bacon
Act, Contract Work Hours and Safety Standards
Act—Overtime Compensation, Apprentices and Trainees,
Payrolls and Basic Records, Compliance with Copeland
Act Requirements, Subcontracts (Labor Standards),
Compliance with Davis-Bacon and Related Act
Regulations, or Certification of Eligibility may be
grounds for termination of the contract, and for debar-
ment as a Contractor and subcontractor as provided in 29
CFR 5.12.

(End of clause)

52.222-13 Compliance with Davis-Bacon and Related

Act Regulations.

As prescribed in 22.407(a), insert the following clause:
COMPLIANCE WITH DAVIS-BACON AND
RELATED ACT REGULATIONS
(FEB 1988)

All rulings and interpretations of the Davis-Bacon and
Related Acts contained in 29 CFR Parts 1, 3, and 5 are
hereby incorporated by reference in this contract.

(End of clause)

52.222-14 Disputes Concerning Labor Standards.

As prescribed in 22.407(a), insert the following clause:
DISPUTES CONCERNING LABOR STANDARDS
(FEB 1988)

The United States Department of Labor has set forth in
29 CFR Parts 5, 6, and 7 procedures for resolving disputes
concerning labor standards requirements. Such disputes
shall be resolved in accordance with those procedures and
not the Disputes clause of this contract. Disputes within
the meaning of this clause include disputes between the
Contractor (or any of its subcontractors) and the contract-
ing agency, the U.S. Department of Labor, or the employ-
ees or their representatives.

(End of clause)

52.222-15 Certification of Eligibility.
As prescribed in 22.407(a), insert the following clause:
CERTIFICATION OF ELIGIBILITY (FEB 1988)

() By entering into this contract, the Contractor certi-
fies that neither it (nor he or she) nor any person or firm
who has an interest in the Contractor's firm is a person or
firm ineligible to be awarded Government contracts by
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(b) No part of this contract shall be subcontracted to
any person or firm ineligible for award of a Government
contract by virtue of section 3(a) of the Davis-Bacon Act or
29 CFR 5.12(a)(1).

(c) The penalty for making false statements is pre-
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scribed in the U.S. Criminal Code, 18 U.S.C. 1001.
(End of clause)

52.222-16 Approval of Wage Rates.
As prescribed in 22.407(b), insert the following clause:
APPROVAL OF WAGE RATES (FEB 1988)

All straight time wage rates, and overtime rates based
thereon, for laborers and mechanics engaged in work under
this contract must be submitted for approval in writing by
the head of the contracting activity or a representative
expressly designated for this purpose, if the straight time
wages exceed the rates for corresponding classifications
contained in the applicable Davis-Bacon Act minimum
wage determination included in the contract. Any amount
paid by the Contractor to any laborer or mechanic in excess
of the agency approved wage rate shall be at the expense of
the Contractor and shall not be reimbursed by the
Government. If the Government refuses to authorize the
use of the overtime, the Contractor is not released from the
obligation to pay employees at the required overtime rates
for any overtime actually worked.

(End of clause)

52.222-17 Labor Standards for Construction

Work—~Facilities Contracts.

As prescribed in 22.407(d), insert the following clause:
LABOR STANDARDS FOR CONSTRUCTION
WORK—FACILITIES CONTRACTS (FEB 1988)

(@ In the event that construction, alteration, or repair
(including painting and decorating) of public buildings or
public works is to be performed hereunder, the Contractor
shall comply with the following listed clauses of the
Federal Acquisition Regulation in performance of such
work:

(1) Contract Work Hours and Safety Standards

Act—Overtime Compensation at 52.222-4.

(2) Davis-Bacon Act at 52.222-6.

(3) Withholding of Funds at 52.222-7.

(4) Payrolls and Basic Records at 52.222-8.

(5) Apprenticesand Trainees at 52.222-9.

(6) Compliance With Copeland Act Requirements at

52.222-10.

(7) Subcontracts (Labor Standards) at 52.222-11.
(8) Contract Termination—Debarment at 52.222-12.
(9) Compliance with Davis-Bacon and Related Act

Regulations at 52.222-13.

(10) Disputes Concerning Labor Standards at

52.222-14.

(11) Certification of Eligibility at 52.222-15.

(b) Upon determination by the Contracting Officer that
the Davis-Bacon Act is applicable to any item of work to
be performed hereunder, a determination of the prevailing
wage rates shall be incorporated into the contract by modi-
fication.

(c) No construction, alteration, or repair (including
painting and decorating) of public buildings or public

works shall be performed under this contract without incor-
poration of the wage determination unless the Contracting
Officer authorizes the start of work because of unusual or
emergency situations, in which case the wage determina
tion shall be incorporated as soon as possible and made
retroactive to the start of the work.

(End of clause)

52.222-18 [Reserved]

52.222-19 Walsh-Healey Public Contracts Act

Representation.

As prescribed in 22.610(a), insert the following provision
in solicitations that will result in contracts covered by the Act.
If the solicitation is a Request for Quotation, the terms “ quot-
e” and “quote” may be substituted for “offeror” and “offer.”

WALSH-HEALEY PUBLIC CONTRACTSACT
REPRESENTATION (APR 1984)

The offeror represents as a part of this offer that the
offeror is[J or isnot L] aregular dedler in, or is] or is hot
[J amanufacturer of, the supplies offered.

(End of provision)
(41 CFR 50-201.1)

52.222-20 Walsh-Healey Public Contracts Act.

As prescribed in 22.610(b), insert the following clause

in solicitations and contracts covered by the Act:
WALSH-HEALEY PUBLIC CONTRACTSACT
(APR 1984)

If this contract is for the manufacture or furnishing of
materials, supplies, articles or equipment in an amount that
exceeds or may exceed $10,000, and is subject to the
Walsh-Healey Public Contracts Act, as amended (41
U.S.C. 35-45), the following terms and conditions apply:

(&) All representations and stipulations required by the
Act and regulations issued by the Secretary of Labor (41
CFR Chapter 50) are incorporated by reference. These rep-
resentations and stipulations are subject to al applicable
rulings and interpretations of the Secretary of Labor that
are now, or may hereafter, bein effect.

(b) All employees whose work relates to this
contract shall be paid not less than the minimum wage pre-
scribed by regulations issued by the Secretary of Labor (41
CFR 50-202.2). Learners, student learners, apprentices, and
handicapped workers may be employed at less than the
prescribed minimum wage (see 41 CFR 50-202.3) to the
same extent that such employment is permitted under
Section 14 of the Fair Labor Standards Act (41 U.S.C. 40).

(End of clause)
(R 7-103.17 1958 JAN)
(R 1-12.605)

52.222-21 Certification of Nonsegregated Facilities.

As prescribed in 22.810(a)(1), insert the following provi-
sion in solicitations when a contract is contemplated that will
include the clause at 52.222-26, Equal Opportunity, and the
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contract amount is expected to exceed $10,000:
CERTIFICATION OF NONSEGREGATED FACILITIES
(APR 1984)

(a) “Segregated facilities,” as used in this provision,
means any waiting rooms, work areas, rest rooms and wash
rooms, restaurants and other eating areas, time clocks, locker
rooms and other storage or dressing areas, parking lots,
drinking fountains, recreation or entertainment aress, trans-
portation, and housing facilities provided for employees, that
are segregated by explicit directive or are in fact segregated
on the basis of race, color, religion, or national origin
because of habit, local custom, or otherwise.

(b) By the submission of this offer, the offeror certifies
that it does not and will not maintain or provide for its
employees any segregated facilities at any of its establish-
ments, and that it does not and will not permit its employees
to perform their services at any location under its control
where segregated facilities are maintained. The offeror
agrees that a breach of this certification is a violation of the
Equal Opportunity clause in the contract.

(c) The offeror further agrees that (except where it has
obtained identical certifications from proposed subcontrac-
torsfor specific time periods) it will—

(1) Obtain identical certifications from proposed sub-
contractors before the award of subcontracts under which
the subcontractor will be subject to the Equal Opportunity
clause;

(2) Retain the certificationsin the files; and

(3) Forward the following notice to the proposed sub-
contractors (except if the proposed subcontractors have
submitted identical certifications for specific time peri-
ods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS

OF REQUIREMENT FOR CERTIFICATIONS OF

NONSEGREGATED FACILITIES.

A Certification of Nonsegregated Facilities must be sub-
mitted before the award of a subcontract under which the
subcontractor will be subject to the Equal Opportunity
clause. The certification may be submitted either for each
subcontract or for al subcontracts during a period (i.e., quar-
terly, semiannually, or annually).

NOTE: The penalty for making false statements in offersis
prescribed in 18 U.S.C. 1001.
(End of provision)
(R 7-2003.14(b)(1)(A) 1970 AUG)
(R 1-12.803-10(d))

52.222-22 Previous Contracts and Compliance Reports.
As prescribed in 22.810(a)(2), insert the following pro-

vision in solicitations when a contract is contemplated that

will include the clause at 52.222-26, Equal Opportunity:
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PREVIOUS CONTRACTS AND COMPLIANCE
REPORTS (APR 1984)

The offeror represents that—

(& 1t has, [] has not, participated in a previous con-
tract or subcontract subject either to the Equa Opportunity
clause of this solicitation, the clause originally contained in
Section 310 of Executive Order No. 10925, or the clause
contained in Section 201 of Executive Order No. 11114;

(b) It has, [ has not, filed al required compliance
reports, and

(c) Representations indicating submission of required
compliance reports, signed by proposed subcontractors, will
be obtained before subcontract awards.

(End of provision)
(R 7-2003.14(b)(2)(B) 1973 APR)

52.222-23 Notice of Requirement for Affirmative Action
to Ensure Equal Employment Oppor tunity.

As prescribed in 22.810(b), insert the following provi-
sion in solicitations for construction when a contract is con-
templated that will include the clause at 52.222-26, Equal
Opportunity, and the amount is expected to be in excess of
$10,000:

NOTICE OF REQUIREMENT FOR AFFIRMATIVE
ACTION TO ENSURE EQUAL EMPLOYMENT
OPPORTUNITY (APR 1984)

(a) The offeror’s attention is called to the Equal
Opportunity clause and the Affirmative Action Compliance
Requirements for Construction clause of this solicitation.

(b) The goals for minority and female participation,
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work in the cov-
ered areg, are asfollows:

Goals for minority
participation for each trade

Goals for female partici-
pation for each trade

[ Contracting Officer shall [ Contracting Officer

insert goals] shall insert goals)

These goals are applicable to al the Contractor’s con-
struction work performed in the covered area. If the
Contractor performs construction work in a geographical
area located outside of the covered area, the Contractor shall
apply the goals established for the geographical area where
the work is actually performed. Goals are published periodi-
caly in the Federa Register in notice form, and these notices
may be obtained from any Office of Federal Contract
Compliance Programs office.

(c) The Contractor’s compliance with Executive Order
11246, as amended, and the regulationsin 41 CFR 60-4
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shall be based on (1) its implementation of the Equal
Opportunity clause, (2) specific affirmative action
obligations required by the clause entitled “Affirmative
Action Compliance Requirements for Construction,” and (3)
its efforts to meet the goals. The hours of minority and
female employment and training must be substantially uni-
form throughout the length of the contract, and in each trade.
The Contractor shall make a good faith effort to employ
minorities and women evenly on each of its projects. The
transfer of minority or female employees or trainees from
Contractor to Contractor, or from project to project, for the
sole purpose of meeting the Contractor’s goals shall be a
violation of the contract, Executive Order 11246, as amend-
ed, and the regulationsin 41 CFR 60-4. Compliance with the
goals will be measured against the total work hours per-
formed.

(d) The Contractor shall provide written notification to
the Director, Office of Federal Contract Compliance
Programs, within 10 working days following award of any
construction subcontract in excess of $10,000 at any tier
for construction work under the contract resulting from this
solicitation. The notification shall list the—

(1) Name, address, and telephone number of the sub-
contractor;

(2) Employer's identification number of the subcon-
tractor,

(3) Estimated dollar amount of the subcontract;

(4) Estimated starting and completion dates of the
subcontract; and

(5) Geographical area in which the subcontract is to
be performed.

(e) Asused in this Notice, and in any contract resulting
from this solicitation, the “covered area” is........
[Contracting Officer shall insert description of the geo-
graphical areas where the contract is to be performed,
giving the Sate, county, and city].

(End of provision)
(R 7-2003.14(d) 1978 SEP)

52.222-24 Preaward On-Site Equal Opportunity

Compliance Review.

As prescribed in 22.810(c), insert the following provi-
sion in solicitations, other than those for construction,
when a contract is contemplated that will include the clause
at 52.222-26, Equal Opportunity, and the amount is expect-
ed to be for $1 million or more;

PREAWARD ON-SITE EQUAL OPPORTUNITY
COMPLIANCE REVIEW (APR 1984)

An award in the amount of $1 million or more will not be
made under this solicitation unless the offeror and each of its
known first-tier subcontractors (to whom it intends to award
a subcontract of $1 million or more) are found, on the basis
of acompliance review, to be able to comply with the provi-
sions of the Equal Opportunity clause of this solicitation.

(End of provision)
(R 7-2003.14(a) 1970 AUG)
(R 1-12.803-9)

52.222-25 Affirmative Action Compliance.

As prescribed in 22.810(d), insert the following provi-
sion in solicitations, other than those for construction,
when a contract is contemplated that will include the clause
at 52.222-26, Equal Opportunity:

AFFIRMATIVE ACTION COMPLIANCE (APR 1984)

The offeror represents that (a) it [] has developed and has
on file, 1 has not developed and does not have on file, at
each establishment, affirmative action programs required by
the rules and regulations of the Secretary of Labor (41 CFR
60-1 and 60-2), or (b) it [J has not previously had contracts
subject to the written affirmative action programs require-
ment of the rules and regulations of the Secretary of Labor.

(End of provision)
(R 7-2003.14(b) 1979 SEP)
(R 1-12.805-4)

52.222-26 Equal Opportunity.

As prescribed in 22.810(e), insert the following clause
in solicitations and contracts (see 22.802) unless al of the
terms of the clause are exempt from the requirements of
EO 11246 (see 22.807(a)):

EQUAL OPPORTUNITY (APR 1984)

(@) If, during any 12-month period (including the 12
months preceding the award of this contract), the
Contractor has been or is awarded nonexempt Federal con-
tracts and/or subcontracts that have an aggregate value in
excess of $10,000, the Contractor shall comply with sub-
paragraphs (b)(1) through (11) below. Upon request, the
Contractor shall provide information necessary to deter-
mine the applicability of this clause.

(b) During performing this contract, the Contractor
agrees as follows:;

(1) The Contractor shall not discriminate against any
employee or applicant for employment because of race,
color, religion, sex, or national origin.

(2) The Contractor shall take affirmative action to
ensure that applicants are employed, and that employ-
ees are treated during employment, without regard to
their race, color, religion, sex, or national origin. This
shall include, but not be limited to, (i) employment,
(ii) upgrading, (iii) demotion, (iv) transfer, (v) recruit-
ment or recruitment advertising, (vi) layoff or termi-
nation, (vii) rates of pay or other forms of compensa-
tion, and (viii) selection for training, including
apprenticeship.

(3) The Contractor shall post in conspicuous places
available to employees and applicants for employment
the notices to be provided by the Contracting Officer
that explain this clause.

(4) The Contractor shall, in all solicitations or adver-
tisement for employees placed by or on behalf of the
Contractor, state that all qualified applicants will receive
consideration for employment without regard to race,
color, religion, sex, or national origin.

(5) The Contractor shall send, to each labor union or
representative of workers with which it has a collective
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bargaining agreement or other contract or understand-
ing, the notice to be provided by the Contracting Officer
advising the labor union or workers' representative of
the Contractor’'s commitments under this clause, and
post copies of the notice in conspicuous places available
to employees and applicants for employment.

(6) The Contractor shall comply with Executive
Order 11246, as amended, and the rules, regulations,
and orders of the Secretary of Labor.

(7) The Contractor shall furnish to the contracting
agency all information required by Executive Order
11246, as amended, and by the rules, regulations, and
orders of the Secretary of Labor. Standard Form 100
(EEO-1), or any successor form, is the prescribed form
to be filed within 30 days following the award, unless
filed within 12 months preceding the date of award.

(8) The Contractor shall permit access to its books,
records, and accounts by the contracting agency or the
Office of Federal Contract Compliance Programs
(OFCCP) for the purposes of investigation to ascertain
the Contractor’s compliance with the applicable rules,
regulations, and orders.

(9) If the OFCCP determines that the Contractor is not
in compliance with this clause or any rule, regulation, or
order of the Secretary of Labor, this contract may be can-
celed, terminated, or suspended in whole or in part and
the Contractor may be declared ineligible for further
Government contracts, under the procedures authorized in
Executive Order 11246, as amended. In addition, sanc-
tions may be imposed and remedies invoked against the
Contractor as provided in Executive Order 11246, as
amended, the rules, regulations, and orders of the
Secretary of Labor, or as otherwise provided by law.

(10) The Contractor shall include the terms and con-
ditions of subparagraph (b)(1) through (11) of this
clause in every subcontract or purchase order that is not
exempted by the rules, regulations, or orders of the
Secretary of Labor issued under Executive Order 11246,
as amended, so that these terms and conditions will be
binding upon each subcontractor or vendor.

(11) The Contractor shall take such action with
respect to any subcontract or purchase order as the con-
tracting agency may direct as a means of enforcing these
terms and conditions, including sanctions for noncom-
pliance; provided, that if the Contractor becomes
involved in, or is threatened with, litigation with a sub-
contractor or vendor as a result of any direction, the
Contractor may request the United States to enter into
the litigation to protect the interests of the United States.
(c) Notwithstanding any other clause in this contract,

disputes relative to this clause will be governed by the pro-
ceduresin 41 CFR 60-1.1.
(End of clause)
(R 7-103.18 1978 SEP)
(R 1-12.803-2)
(R 7-607.13 1978 SEP)

52-102

Alternate | (APR 1984). If one or more, but not all, of
the terms of the clause are exempt from the requirements of
EO 11246 (see 22.807(a)), the contracting officer shall add
the following as a preamble to the clause:

Notice. The following terms of this clause are waived

for thiscontract: ........ .. [ Contracting Officer shall
list termg].
52.222-27 Affirmative Action Compliance

Requirementsfor Construction.

As prescribed in 22.810(f), insert the following clause in
solicitations and contracts for construction that will include
the clause at 52.222-26, Equal Opportunity, and the amount
of the contract is expected to be in excess of $10,000:

AFFIRMATIVE ACTION COMPLIANCE REQUIRE-

MENTS FOR CONSTRUCTION (APR 1984)

(a) Definitions. “Covered area,” as used in this clause,
means the geographical area described in the solicitation
for this contract.

“Director,” as used in this clause, means Director, Office
of Federal Contract Compliance Programs (OFCCP),
United States Department of Labor, or any person to whom
the Director delegates authority.

“Employer's identification number,” as used in this
clause, means the Federal Socia Security humber used on
the employer’s quarterly federal tax return, U.S. Treasury
Department Form 941.

“Minority,” asused in this clause, means—

(1) American Indian or Alaskan Native (all persons
having origins in any of the origina peoples of North
America and maintaining identifiable tribal affiliations
through membership and participation or community
identification).

(2) Asian and Pecific Islander (all persons having ori-
gins in any of the original peoples of the Far East,
Southeast Asia, the Indian Subcontinent, or the Pacific
Islands);

(3) Black (al persons having origins in any of the
black African racia groups not of Hispanic origin); and

(4) Hispanic (al persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other Spanish
culture or origin, regardless of race).

(b) If the Contractor, or a subcontractor at any tier, sub-
contracts a portion of the work involving any construction
trade, each such subcontract in excess of $10,000 shall
include this clause and the Notice containing the goals for
minority and female participation stated in the solicitation
for this contract.

(c) If the Contractor is participating in a Hometown
Plan (41 CFR 60-4) approved by the U.S. Department of
Labor in a covered area, either individually or through an
association, its affirmative action obligations on all work
in the plan area (including goals) shall comply with the
plan for those trades that have unions participating in the
plan. Contractors must be able to demonstrate participation
in, and compliance with, the provisions of the plan. Each
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Contractor or subcontractor participating in an approved
plan is also required to comply with its obligations under
the Equal Opportunity clause, and to make a good faith
effort to achieve each goa under the plan in each trade in
which it has employees. The overall good-faith perfor-
mance by other Contractors or subcontractors toward a
goal in an approved plan does not excuse any Contractor’s
or subcontractor’s failure to make good-faith efforts to
achieve the plan’s goals.

(d) The Contractor shall implement the affirmative
action procedures in subparagraphs (g)(1) through (16) of
this clause. The goals stated in the solicitation for this con-
tract are expressed as percentages of the total hours of
employment and training of minority and female utilization
that the Contractor should reasonably be able to achieve in
each construction trade in which it has employees in the
covered area. If the Contractor performs construction work
in a geographical area located outside of the covered area,
it shall apply the goals established for the geographical
area where that work is actually performed. The Contractor
is expected to make substantially uniform progress toward
its goalsin each craft.

(e) Neither the terms and conditions of any collective
bargaining agreement, nor the failure by a union with
which the Contractor has a collective bargaining agree-
ment, to refer minorities or women shall excuse the
Contractor’s obligations under this clause, Executive Order
11246, as amended, or the regulations thereunder.

(f) In order for the nonworking training hours of appren-
tices and trainees to be counted in meeting the goals,
apprentices and trainees must be employed by the
Contractor during the training period, and the Contractor
must have made a commitment to employ the apprentices
and trainees at the completion of their training, subject to
the availability of employment opportunities. Trainees
must be trained pursuant to training programs approved by
the U.S. Department of Labor.

(g9) The Contractor shall take affirmative action to
ensure equal employment opportunity. The evaluation of
the Contractor’s compliance with this clause shall be based
upon its effort to achieve maximum results from its actions.
The Contractor shall document these efforts fully and
implement affirmative action steps at least as extensive as
the following:

(1) Ensure a working environment free of harass-
ment, intimidation, and coercion at all sites and in all
facilities where the Contractor’s employees are assigned
to work. The Contractor, if possible, will assign two or
more women to each construction project. The
Contractor shall ensure that foremen, superintendents,
and other onsite supervisory personnel are aware of and
carry out the Contractor’s obligation to maintain such a
working environment, with specific attention to minori-
ty or female individuals working at these sites or facili-
ties.

(2) Establish and maintain a current list of sources
for minority and female recruitment. Provide written
notification to minority and female recruitment sources
and community organizations when the Contractor or its
unions have employment opportunities available, and
maintain arecord of the organizations' responses.

(3) Establish and maintain a current file of the names,
addresses, and telephone numbers of each minority and
female off-the-street applicant, referrals of minorities or
females from unions, recruitment sources, or communi-
ty organizations, and the action taken with respect to
each individual. If an individual was sent to the union
hiring hall for referral and not referred back to the
Contractor by the union or, if referred back, not
employed by the Contractor, this shall be documented in
the file, along with whatever additional actions the
Contractor may have taken.

(4) Immediately notify the Director when the union
or unions with which the Contractor has a collective
bargaining agreement has not referred back to the
Contractor a minority or woman sent by the Contractor,
or when the Contractor has other information that the
union referral process has impeded the Contractor’s
efforts to meet its obligations.

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area that
expressly include minorities and women, including
upgrading programs and apprenticeship and trainee pro-
grams relevant to the Contractor’s employment needs,
especialy those programs funded or approved by the
Department of Labor. The Contractor shall provide
notice of these programs to the sources compiled under
subparagraph (g)(2) above.

(6) Disseminate the Contractor’s equal employment
policy by—

(i) Providing notice of the policy to unions and to
training, recruitment, and outreach programs, and
requesting their cooperation in assisting the
Contractor in meeting its contract obligations;

(it) Including the policy in any policy manual and
in collective bargaining agreements;

(iii) Publicizing the policy in the company news-
paper, annual report, etc.;

(iv) Reviewing the policy with all management
personnel and with al minority and female employ-
ees at least once ayear; and

(v) Posting the policy on bulletin boards accessi-
ble to employees at each location where construction
work is performed.

(7) Review, at least annually, the Contractor’s equal
employment policy and affirmative action obligations
with all employees having responsibility for hiring,
assignment, layoff, termination, or other employment
decisions. Conduct review of this policy with all onsite
supervisory personnel before initiating construction
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work at a job site. A written record shall be made and
maintained identifying the time and place of these meet-
ings, persons attending, subject matter discussed, and
disposition of the subject matter.

(8) Disseminate the Contractor’s equal employment
policy externally by including it in any advertising in
the news media, specifically including minority and
female news media. Provide written notification to, and
discuss this policy with, other Contractors and subcon-
tractors with which the Contractor does or anticipates
doing business.

(9) Direct recruitment efforts, both oral and written,
to minority, female, and community organizations, to
schools with minority and female students, and to
minority and female recruitment and training organiza-
tions serving the Contractor’s recruitment area and
employment needs. Not later than 1 month before the
date for acceptance of applications for apprenticeship or
training by any recruitment source, send written notifi-
cation to organizations such as the above, describing the
openings, screening procedures, and tests to be used in
the selection process.

(10) Encourage present minority and female employ-
ees to recruit minority persons and women. Where rea-
sonable, provide after-school, summer, and vacation
employment to minority and female youth both on the
site and in other areas of the Contractor’s workforce.

(11) validate all tests and other selection require-
ments where required under 41 CFR 60-3.

(12) Conduct, at least annually, an inventory and
evaluation at least of all minority and female personnel
for promotional opportunities. Encourage these employ-
ees to seek or to prepare for, through appropriate train-
ing, etc., opportunities for promotion.

(13) Ensure that seniority practices, job classifica-
tions, work assignments, and other personnel practices
do not have a discriminatory effect by continually moni-
toring all personnel and employment-related activities to
ensure that the Contractor’s obligations under this con-
tract are being carried out.

(14) Ensure that all facilities and company activities
are nonsegregated except that separate or single-user
toilet and necessary changing facilities shall be provided
to assure privacy between the sexes.

(15) Maintain a record of solicitations for subcon-
tracts for minority and female construction contractors
and suppliers, including circulation of solicitations to
minority and female contractor associations and other
business associations.

(16) Conduct areview, at least annually, of all super-
visors' adherence to and performance under the
Contractor’s equal employment policy and affirmative
action obligations.

(h) The Contractor is encouraged to participate in volun-
tary associations that may assist in fulfilling one or more of
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the affirmative action obligations contained in subpara-
graphs (g)(1) through (16). The efforts of a contractor asso-
ciation, joint contractor-union, contractor-community, or
similar group of which the contractor is a member and par-
ticipant may be asserted as fulfilling one or more of its
obligations under subparagraphs (g)(1) through (16), pro-
vided the Contractor—

(1) Actively participatesin the group;

(2) Makes every effort to ensure that the group has a
positive impact on the employment of minorities and
women in the industry;

(3) Ensures that concrete benefits of the program are
reflected in the Contractor’s minority and female work-
force participation;

(4) Makes a good-faith effort to meet its individua
goals and timetables; and

(5) Can provide access to documentation that demon-
strates the effectiveness of actions taken on behalf of the
Contractor. The obligation to comply is the Contractor’s,
and failure of such agroup to fulfill an obligation shall not
be a defense for the Contractor’s noncompliance.

(i) A single goal for minorities and a separate single
goal for women shall be established. The Contractor is
required to provide equal employment opportunity and to
take affirmative action for al minority groups, both male
and female, and all women, both minority and nonminority.
Consequently, the Contractor may be in violation of
Executive Order 11246, as amended, if a particular group is
employed in asubstantially disparate manner.

(j) The Contractor shall not use goals or affirmative
action standards to discriminate against any person because
of race, color, religion, sex, or national origin.

(k) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government con-
tracts under Executive Order 11246, as amended.

(I) The Contractor shall carry out such sanctions and
penalties for violation of this clause and of the Equal
Opportunity clause, including suspension, termination, and
cancellation of existing subcontracts, as may be imposed or
ordered under Executive Order 11246, as amended, and its
implementing regulations, by the OFCCP. Any failure to
carry out these sanctions and penalties as ordered shall be a
violation of this clause and Executive Order 11246, as
amended.

(m) The Contractor in fulfilling its obligations under this
clause shall implement affirmative action procedures at least
as extensive as those prescribed in paragraph (g) above, so
as to achieve maximum results from its efforts to ensure
equal employment opportunity. If the Contractor fails to
comply with the requirements of Executive Order 11246, as
amended, the implementing regulations, or this clause, the
Director shall take action as prescribed in 41 CFR 60-4.8.

(n) The Contractor shall designate a responsible official
to—

(1) Monitor al employment-related activity to ensure
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that the Contractor’s equal employment policy is being

carried out;

(2) Submit reports as may be required by the

Government; and

(3) Keep records that shall at least include for each
employee the name, address, telephone number, construc-
tion trade, union affiliation (if any), employee identifica-
tion number, social security number, race, sex, status

(e.g., mechanic, apprentice, trainee, helper, or laborer),

dates of changes in status, hours worked per week in the

indicated trade, rate of pay, and locations at which the
work was performed. Records shall be maintained in an
easily understandable and retrievable form; however, to
the degree that existing records satisfy this requirement,

Separate records are not required to be maintained.

(o) Nothing contained herein shall be construed as a
limitation upon the application of other laws that establish
different standards of compliance or upon the requirements
for the hiring of local or other area residents (e.g., those
under the Public Works Employment Act of 1977 and the
Community Development Block Grant Program).

(End of clause)
(R 7-603.60 1978 SEP)

52.222-28 Equal Opportunity Preaward Clearance of
Subcontracts.

As prescribed in 22.810(g), insert the following clause:
EQUAL OPPORTUNITY PREAWARD CLEARANCE
OF SUBCONTRACTS (APR 1984)

Notwithstanding the clause of this contract entitled
“Subcontracts,” the Contractor shall not enter into a first-
tier subcontract for an estimated or actual amount of $1
million or more without obtaining in writing from the
Contracting Officer a clearance that the proposed subcon-
tractor is in compliance with equal opportunity require-
ments and therefore is eligible for award.

(End of clause)
(AV 7-104.22 1971 OCT)

52.222-29 Notification of Visa Denial.

As prescribed in 22.810(h), insert the following clause
in contracts that will include the clause at 52.222-26, Equal
Opportunity, if the Contractor is required to perform in or
on behalf of aforeign country:

NOTIFICATION OF VISA DENIAL (APR 1984)

It is aviolation of Executive Order 11246, as amended,
for a Contractor to refuse to employ any applicant or not to
assign any person hired in the United States, on the basis
that the individual’s race, color, religion, sex, or nationa
origin is not compatible with the policies of the country
where the work is to be performed or for whom the work
will be performed (41 CFR 60-1.10). The Contractor
agrees to notify the Department of State, Washington, DC.
Attention: Director, Bureau of Politico-Military Affairs,
and the Director, Office of Federal Contract Compliance

Programs, when it has knowledge of any employee or
potential employee being denied an entry visa to a country
in which the Contractor is required to perform this contract,
and it believes the denial is attributable to the race, color,
religion, sex, or national origin of the employee or poten-
tial employee.
(End of clause)
(AV 7-2003.14(c) 1978 SEP)

52.222-30 [Reserved]
52.222-31 [Reserved]
52.222-32 [Reserved]
52.222-33 [Reserved]
52.222-34 [Reserved]

52.222-35 Affirmative Action for Special Disabled and

Vietnam Era Veterans.

As prescribed in 22.1308, insert the following clause in
solicitations and contracts when the contract is for $10,000
or more or is expected to amount to $10,000 or more (see
22.1308(a) for exceptions):

AFFIRMATIVE ACTION FOR SPECIAL
DISABLED AND VIETNAM ERA VETERANS
(APR 1984)

(a) Definitions.

“Appropriate office of the State employment service
system,” as used in this clause, means the local office of
the Federal-State national system of public employment
offices assigned to serve the area where the employment
opening is to be filled, including the District of Columbia,
Guam, Puerto Rico, Virgin Islands, American Samoa, and
the Trust Territory of the Pacific Islands.

“Openings that the Contractor proposes to fill from
within its own organization,” as used in this clause, means
employment openings for which no one outside the
Contractor’s organization (including any affiliates, sub-
sidiaries, and the parent companies) will be considered and
includes any openings that the Contractor proposes to fill
from regularly established “recall” lists.

“Openings that the Contractor proposes to fill under a
customary and traditional employer-union hiring arrange-
ment,” as used in this clause, means employment openings
that the Contractor proposes to fill from union halls, under
their customary and traditional employer-union hiring rela-
tionship.

“Suitable employment openings,” as used in this
clause—

(1) Includes, but is not limited to, openings that occur
in jobs categorized as—
(i) Production and nonproduction;
(i) Plant and office;
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(iii) Laborers and mechanics;

(iv) Supervisory and nonsupervisory;

(v) Technical; and

(vi) Executive, administrative, and professional
positions compensated on a salary basis of less than
$25,000 ayear; and

(2) Includes full-time employment, temporary
employment of over 3 days, and part-time employment,
but not openings that the Contractor proposes to fill
from within its own organization or under a customary
and traditional employer-union hiring arrangement, nor
openings in an educational institution that are restricted
to students of that institution.

(b) General. (1) Regarding any position for which the
employee or applicant for employment is qualified, the
Contractor shall not discriminate against the individual
because the individua is a special disabled or Vietnam Era
veteran. The Contractor agrees to take affirmative action to
employ, advance in employment, and otherwise treat quali-
fied special disabled and Vietnam Era veterans without dis-
crimination based upon their disability or veterans status
in all employment practices such as—

(i) Employment;

(i) Upgrading;

(iii) Demotion or transfer;

(iv) Recruitment;

(v) Advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensation;
and

(viii) Selection for training, including apprentice-
ship.

(2) The Contractor agrees to comply with the rules,
regulations, and relevant orders of the Secretary of
Labor (Secretary) issued under the Vietnam Era
Veterans' Readjustment Assistance Act of 1972 (the
Act), as amended.

(c) Listing openings. (1) The Contractor agrees to list
all suitable employment openings existing at contract
award or occurring during contract performance, at an
appropriate office of the State employment service system
in the locality where the opening occurs. These openings
include those occurring at any Contractor facility, including
one not connected with performing this contract. An inde-
pendent corporate affiliate is exempt from this requirement.

(2) State and local government agencies holding
Federal contracts of $10,000 or more shall aso list all
their suitable openings with the appropriate office of the
State employment service.

(3) Thelisting of suitable employment openings with
the State employment service system is required at least
concurrently with using any other recruitment source or
effort and involves the obligations of placing a bona fide
job order, including accepting referrals of veterans and
nonveterans. This listing does not require hiring any
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particular job applicant or hiring from any particular

group of job applicants and is not intended to relieve the

Contractor from any requirements of Executive orders

or regulations concerning nondiscrimination in employ-

ment.

(4) Whenever the Contractor becomes contractually
bound to the listing terms of this clause, it shall advise
the State employment service system, in each State
where it has establishments, of the name and location of
each hiring location in the State. As long as the
Contractor is contractually bound to these terms and has
so advised the State system, it need not advise the State
system of subsequent contracts. The Contractor may
advise the State system when it is no longer bound by
this contract clause.

(5) Under the most compelling circumstances, an
employment opening may not be suitable for listing,
including situations when (i) the Government’s needs
cannot reasonably be supplied, (ii) listing would
be contrary to national security, or (iii) the require-
ment of listing would not be in the Government’s
interest.

(d) Applicability. (1) This clause does not apply to the
listing of employment openings which occur and are filled
outside the 50 States, the District of Columbia, Puerto
Rico, Guam, Virgin Islands, American Samoa, and the
Trust Territory of the Pacific Islands.

(2) The terms of paragraph (c) above of this clause
do not apply to openings that the Contractor proposes to
fill from within its own organization or under a custom-
ary and traditional employer-union hiring arrangement.
This exclusion does not apply to a particular opening
once an employer decides to consider applicants outside
of its own organization or employer-union arrangement
for that opening.

(e) Postings. (1) The Contractor agrees to post employ-
ment notices stating (i) the Contractor’s aobligation under
the law to take affirmative action to employ and advance in
employment qualified special disabled veterans and veter-
ans of the Vietnam era, and (ii) the rights of applicants and
employees.

(2) These notices shall be posted in conspicuous
places that are available to employees and applicants for
employment. They shall be in a form prescribed by the
Director, Office of Federal Contract Compliance
Programs, Department of Labor (Director), and provid-
ed by or through the Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of the Act, and
is committed to take affirmative action to employ, and
advance in employment, qualified special disabled and
Vietnam Era veterans.

(f) Noncompliance. If the Contractor does not comply
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with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(g9) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
of $10,000 or more unless exempted by rules, regulations,
or orders of the Secretary. The Contractor shall act as spec-
ified by the Director to enforce the terms, including action
for noncompliance.

(End of clause)
(R 7-103.27 1976 JUL)
(R FPR Temp. Reg. 39)

Alternate | (APR 1984). As prescribed in 22.1308(b), if
the agency head waives one or more (but not al) of the
terms of the clause in accordance with 22.1303(a) or
22.1303(b), add the following as a preamble to the clause:

Notice: The following term(s) of this clause are waived
for this contract: [List term(s)].

(R 12-1402(d))

52.222-36 Affirmative Action for Handicapped

Workers.

As prescribed in 22.1408, insert the following clause in
solicitations and contracts that exceed $2,500 or are
expected to exceed $2,500. See 22.1408(a) for exceptions.

AFFIRMATIVE ACTION FOR HANDICAPPED
WORKERS (APR 1984)

(a) General. (1) Regarding any position for which the
employee or applicant for employment is qualified, the
Contractor shall not discriminate against any employee or
applicant because of physical or mental handicap. The
Contractor agrees to take affirmative action to employ,
advance in employment, and otherwise treat qualified
handicapped individual s without discrimination based upon
their physical or mental handicap in all employment prac-
tices such as—

(i) Employment;

(i) Upgrading;

(iii) Demotion or transfer;

(iv) Recruitment;

(v) Advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensation;
and

(viii) Selection for training, including apprentice-
ship.

(2) The Contractor agrees to comply with the rules,
regulations, and relevant orders of the Secretary of
Labor (Secretary) issued under the Rehabilitation Act of
1973 (29 U.S.C. 793) (the Act), as amended.

(b) Postings. (1) The Contractor agrees to post employ-
ment notices stating (i) the Contractor’s obligation under
the law to take affirmative action to employ and advance in
employment qualified handicapped individuals and (ii) the
rights of applicants and employees.

(2) These notices shall be posted in conspicuous
places that are available to employees and applicants for
employment. They shall be in a form prescribed by the
Director, Office of Federal Contract Compliance
Programs, Department of Labor (Director), and provid-
ed by or through the Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of Section 503
of the Act and is committed to take affirmative action to
employ, and advance in employment, qualified physical-
ly and mentally handicapped individuals.

(c) Noncompliance. If the Contractor does not comply
with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(d) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
in excess of $2,500 unless exempted by rules, regulations,
or orders of the Secretary. The Contractor shall act as spec-
ified by the Director to enforce the terms, including action
for noncompliance.

(End of clause)
(R 7-103.28 1976 MAY)
(R FPR Temp. Reg. 38)

Alternate | (APR 1984). As prescribed in 22.1408(b),
when the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b), add the following as a preamble to the clause:

Notice: The following term(s) of this clause are waived
for this contract: [List term(s)].

(R 12.1302(d))

52.222-37 Employment Reportson Special Disabled

Veteransand Veterans of the Vietham Era.

As prescribed in 22.1308(b), insert the following clause:
EMPLOYMENT REPORTS ON SPECIAL
DISABLED VETERANS AND VETERANS OF THE
VIETNAM ERA (JAN 1988)

(a) The contractor shall report at least annually, as
required by the Secretary of Labor, on:

(1) The number of special disabled veterans and the
number of veterans of the Vietnam erain the workforce
of the contractor by job category and hiring location;
and

(2) Thetotal number of new employees hired during
the period covered by the report, and of that total, the
number of special disabled veterans, and the number of
veterans of the Vietnam era.

(b) The above items shall be reported by completing the I
form entitled “Federal Contractor Veterans' Employment
Report VETS-100.”

(c) Reports shall be submitted no later than March 31 of
each year beginning March 31, 1988. |
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(d) The employment activity report required by para-
graph (a)(2) of this clause shall reflect total hires during the
most recent 12-month period as of the ending date selected
for the employment profile report required by paragraph
(a8)(1) of this clause. Contractors may select an ending
date: (1) Asof the end of any pay period during the period
January through March 1st of the year the report is due, or
(2) asof December 31, if the contractor has previous writ-
ten approval from the Equal Employment Opportunity
Commission to do so for purposes of submitting the
Employer Information Report EEO-1 (Standard Form 100).

(e) The count of veterans reported according to para-
graph (a) of this clause shall be based on voluntary disclo-
sure. Each contractor subject to the reporting requirements
at 38 U.S.C. 2012(d) shall invite all special disabled veter-
ans and veterans of the Vietnam era who wish to benefit
under the affirmative action program at 38 U.S.C. 2012 to
identify themselves to the contractor. The invitation shall
state that the information is voluntarily provided, that the
information will be kept confidential, that disclosure or
refusal to provide the information will not subject the
applicant or employee to any adverse treatment and that the
information will be used only in accordance with the regu-
lations promulgated under 38 U.S.C. 2012.

(f) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
of $10,000 or more unless exempted by rules, regulations,
or orders of the Secretary.

(End of clause)

52.222-38 [Reserved]
52.222-39 [Reserved]

52.222-40 Service Contract Act of 1965, as

Amended—Contracts of $2,500 or L ess.

As prescribed in 22.1005, insert the following clause:

SERVICE CONTRACT ACT OF 1965, AS
AMENDED—CONTRACTS OF $2,500 OR LESS
(MAY 1989)

Except to the extent that an exemption, variation, or tol-
erance would apply if this contract were in excess of $2,500,
the Contractor and any subcontractor shall pay al employees
working on the contract not less than the minimum wage
specified under section 6(a)(1) of the Fair Labor Standards
Act of 1938, as amended (29 U.S.C. 201-206). Regulations
and interpretations of the Service Contract Act of 1965, as
amended, are contained in 29 CFR Part 4.

(End of clause)

52.222-41 Service Contract Act of 1965, as Amended.
As prescribed in 22.1006(a), insert the following clause:
SERVICE CONTRACT ACT OF 1965, AS AMENDED
(MAY 1989)
(a) Definitions. “Act,” as used in this clause, means the
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Service Contract Act of 1965, as amended (41 U.S.C. 351,
et seq.).

“Contractor,” as used in this clause or in any subcon-
tract, shall be deemed to refer to the subcontractor, except
in the term * Government Prime Contractor.”

“Service employee,” as used in this clause, means any
person engaged in the performance of this contract other
than any person employed in a bona fide executive, admin-
istrative, or professional capacity, as these terms are
defined in Part 541 of Title 29, Code of Federal
Regulations, as revised. It includes all such persons regard-
less of any contractua relationship that may be alleged to
exist between a Contractor or subcontractor and such per-
sons.

(b) Applicability. This contract is subject to the follow-
ing provisions and to all other applicable provisions of the
Act and regulations of the Secretary of Labor (29 CFR Part
4). This clause does not apply to contracts or subcontracts
administratively exempted by the Secretary of Labor or
exempted by 41 U.S.C. 356, as interpreted in Subpart C of
29 CFR Part 4.

(c) Compensation. (1) Each service employee employed
in the performance of this contract by the Contractor or any
subcontractor shall be paid not less than the minimum
monetary wages and shall be furnished fringe benefits in
accordance with the wages and fringe benefits determined
by the Secretary of Labor, or authorized representative, as
specified in any wage determination attached to this con-
tract.

(2)(i) If awage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be per-
formed is not performed by any classification listed in
the wage determination) so as to provide a reasonable
relationship (i.e., appropriate level of skill comparison)
between such unlisted classifications and the classifica-
tions listed in the wage determination. Such conformed
class of employees shall be paid the monetary wages
and furnished the fringe benefits as are determined pur-
suant to the procedures in this paragraph (c).

(if) This conforming procedure shall be initiated
by the Contractor prior to the performance of con-
tract work by the unlisted class of employee. The
Contractor shall submit Standard Form (SF) 1444,
Request For Authorization of Additional
Classification and Rate, to the Contracting Officer no
later than 30 days after the unlisted class of employee
performs any contract work. The Contracting Officer
shall review the proposed classification and rate and
promptly submit the completed SF 1444 (which must
include information regarding the agreement or dis-
agreement of the employees authorized representa-
tives or the employees themselves together with the
agency recommendation), and all pertinent informa-
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tion to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor.
The Wage and Hour Division will approve, modify,
or disapprove the action or render a fina determina-
tion in the event of disagreement within 30 days of
receipt or will notify the Contracting Officer within
30 days of receipt that additional time is necessary.

(iii) The final determination of the conformance
action by the Wage and Hour Division shall be trans-
mitted to the Contracting Officer who shall promptly
notify the Contractor of the action taken. Each affect-
ed employee shall be furnished by the Contractor with
a written copy of such determination or it shall be
posted as a part of the wage determination.

(iv)(A) The process of establishing wage and
fringe benefit rates that bear a reasonable relationship
to those listed in a wage determination cannot be
reduced to any single formula. The approach used
may vary from wage determination to wage determi-
nation depending on the circumstances. Standard
wage and salary administration practices which rank
various job classifications by pay grade pursuant to
point schemes or other job factors may, for example,
be relied upon. Guidance may also be obtained from
the way different jobs are rated under Federal pay
systems (Federal Wage Board Pay System and the
General Schedule) or from other wage determina-
tions issued in the same locality. Basic to the estab-
lishment of any conformable wage rate(s) is the con-
cept that a pay relationship should be maintained
between job classifications based on the skill
required and the duties performed.

(B) In the case of a contract modification, an
exercise of an option, or extension of an existing
contract, or in any other case where a Contractor
succeeds a contract under which the classification
in question was previously conformed pursuant to
paragraph (c) of this clause, a new conformed
wage rate and fringe benefits may be assigned to
the conformed classification by indexing (i.e.,
adjusting) the previous conformed rate and fringe
benefits by an amount equal to the average (mean)
percentage increase (or decrease, where appropri-
ate) between the wages and fringe benefits speci-
fied for all classifications to be used on the con-
tract which are listed in the current wage determi-
nation, and those specified for the corresponding
classifications in the previously applicable wage
determination. Where conforming actions are
accomplished in accordance with this paragraph
prior to the performance of contract work by the
unlisted class of employees, the Contractor shall
advise the Contracting Officer of the action taken
but the other procedures in subdivision (c)(2)(ii)
of this clause need not be followed.

(C) No employee engaged in performing work
on this contract shall in any event be paid less
than the currently applicable minimum wage spec-
ified under section 6(a)(1) of the Fair Labor
Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits finally deter-
mined under this subparagraph (c)(2) of this clause
shall be paid to all employees performing in the clas-
sification from the first day on which contract work
is performed by them in the classification. Failure to
pay the unlisted employees the compensation agreed
upon by the interested parties and/or finally deter-
mined by the Wage and Hour Division retroactive to
the date such class of employees commenced con-
tract work shall be a violation of the Act and this
contract.

(vi) Upon discovery of failure to comply with sub-
paragraph (c)(2) of this clause, the Wage and Hour
Division shall make a final determination of con-
formed classification, wage rate, and/or fringe bene-
fits which shall be retroactive to the date such class
or classes of employees commenced contract work.
(3) Adjustment of Compensation. If the term of this

contract is more than 1 year, the minimum monetary
wages and fringe benefits required to be paid or fur-
nished thereunder to service employees under this con-
tract shall be subject to adjustment after 1 year and not
less often than once every 2 years, under wage determi-
nations issued by the Wage and Hour Division.

(d) Obligation to Furnish Fringe Benefits. The
Contractor or subcontractor may discharge the obligation to
furnish fringe benefits specified in the attachment or deter-
mined under subparagraph (c)(2) of this clause by furnish-
ing equivalent combinations of bona fide fringe benefits, or
by making equivalent or differential cash payments, only in
accordance with Subpart D of 29 CFR Part 4.

(&) Minimum Wage. In the absence of a minimum wage
attachment for this contract, neither the Contractor nor any
subcontractor under this contract shall pay any person per-
forming work under this contract (regardless of whether the
person is a service employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor Standards
Act of 1938. Nothing in this clause shall relieve the
Contractor or any subcontractor of any other obligation
under law or contract for payment of a higher wage to any
employee.

(f) Successor Contracts. If this contract succeeds a con-
tract subject to the Act under which substantially the same
services were furnished in the same locality and service
employees were paid wages and fringe benefits provided
for in a collective bargaining agreement, in the absence of
the minimum wage attachment for this contract setting
forth such collectively bargained wage rates and fringe
benefits, neither the Contractor nor any subcontractor
under this contract shall pay any service employee per-
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forming any of the contract work (regardless of whether or
not such employee was employed under the predecessor
contract), less than the wages and fringe benefits provided
for in such collective bargaining agreement, to which such
employee would have been entitled if employed under the
predecessor contract, including accrued wages and fringe
benefits and any prospective increases in wages and fringe
benefits provided for under such agreement. No
Contractor or subcontractor under this contract may be
relieved of the foregoing obligation unless the limitations
of 29 CFR 4.1b(b) apply or unless the Secretary of Labor
or the Secretary’s authorized representative finds, after a
hearing as provided in 29 CFR 4.10 that the wages and/or
fringe benefits provided for in such agreement are substan-
tially at variance with those which prevail for services of a
character similar in the locality, or determines, as provided
in 29 CFR 4.11, that the collective bargaining agreement
applicable to service employees employed under the prede-
cessor contract was not entered into as a result of arm’s
length negotiations. Where it is found in accordance with
the review procedures provided in 29 CFR 4.10 and/or 4.11
and Parts 6 and 8 that some or all of the wages and/or
fringe benefits contained in a predecessor Contractor’s col-
lective bargaining agreement are substantially at variance
with those which prevail for services of a character similar
in the locality, and/or that the collective bargaining agree-
ment applicable to service employees employed under the
predecessor contract was not entered into as a result of
arm’s length negotiations, the Department will issue a new
or revised wage determination setting forth the applicable
wage rates and fringe benefits. Such determination shall be
made part of the contract or subcontract, in accordance
with the decision of the Administrator, the Administrative
Law Judge, or the Board of Service Contract Appeals, as
the case may be, irrespective of whether such issuance
occurs prior to or after the award of a contract or subcon-
tract (53 Comp. Gen. 401 (1973)). In the case of a wage
determination issued solely as a result of a finding of sub-
stantial variance, such determination shall be effective as of
the date of the final administrative decision.

(g) Notification to Employees. The Contractor and any
subcontractor under this contract shall notify each service
employee commencing work on this contract of the mini-
mum monetary wage and any fringe benefits required to be
paid pursuant to this contract, or shall post the wage deter-
mination attached to this contract. The poster provided by
the Department of Labor (Publication WH 1313) shall be
posted in a prominent and accessible place at the worksite.
Failure to comply with this requirement is a violation of
section 2(a)(4) of the Act and of this contract.

(h) Safe and Sanitary Working Conditions. The
Contractor or subcontractor shall not permit any part of the
services called for by this contract to be performed in
buildings or surroundings or under working conditions pro-
vided by or under the control or supervision of the
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Contractor or subcontractor which are unsanitary, haz-
ardous, or dangerous to the health or safety of the service
employees. The Contractor or subcontractor shall comply
with the safety and health standards applied under 29 CFR
Part 1925.

(i) Records. (1) The Contractor and each subcontractor
performing work subject to the Act shall make and main-
tain for 3 years from the completion of the work, and make
them available for inspection and transcription by autho-
rized representatives of the Wage and Hour Division,
Employment Standards Administration, a record of the fol-
lowing:

(i) For each employee subject to the Act—

(A) Name and address and social security
number;

(B) Correct work classification or classifica
tions, rate or rates of monetary wages paid and
fringe benefits provided, rate or rates of payments
in lieu of fringe benefits, and total daily and week-
ly compensation;

(C) Daily and weekly hours worked by each
employee; and

(D) Any deductions, rebates, or refunds from
the total daily or weekly compensation of each
employee.

(ii) For those classes of service employees not
included in any wage determination attached to this
contract, wage rates or fringe benefits determined by
the interested parties or by the Administrator or
authorized representative under the terms of para-
graph (c) of this clause. A copy of the report required
by subdivision (c)(2)(ii) of this clause will fulfill this
reguirement.

(iii) Any list of the predecessor Contractor’s
employees which had been furnished to the
Contractor as prescribed by paragraph (n) of this
clause.

(2) The Contractor shall also make available a copy
of this contract for inspection or transcription by autho-
rized representatives of the Wage and Hour Division.

(3) Failure to make and maintain or to make avail-
able these records for inspection and transcription shall
be aviolation of the regulations and this contract, and in
the case of failure to produce these records, the
Contracting Officer, upon direction of the Department
of Labor and notification to the Contractor, shall take
action to cause suspension of any further payment or
advance of funds until the violation ceases.

(4) The Contractor shall permit authorized represen-
tatives of the Wage and Hour Division to conduct inter-
views with employees at the worksite during normal
working hours.

(j) Pay Periods. The Contractor shall unconditionally
pay to each employee subject to the Act all wages due free
and clear and without subsequent deduction (except as oth-
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erwise provided by law or regulations, 29 CFR Part 4),
rebate, or kickback on any account. These payments shall
be made no later than one pay period following the end of
the regular pay period in which the wages were earned or
accrued. A pay period under this Act may not be of any
duration longer than semi-monthly.

(k) Withholding of Payments and Termination of
Contract. The Contracting Officer shall withhold or cause to
be withheld from the Government Prime Contractor under
this or any other Government contract with the Prime
Contractor such sums as an appropriate official of the
Department of Labor requests or such sums as the
Contracting Officer decides may be necessary to pay under-
paid employees employed by the Contractor or subcontrac-
tor. In the event of failure to pay any employees subject to
the Act al or part of the wages or fringe benefits due under
the Act, the Contracting Officer may, after authorization or
by direction of the Department of Labor and written notifica
tion to the Contractor, take action to cause suspension of any
further payment or advance of funds until such violations
have ceased. Additionally, any failure to comply with the
requirements of this clause may be grounds for termination
of theright to proceed with the contract work. In such event,
the Government may enter into other contracts or arrange-
ments for completion of the work, charging the Contractor in
default with any additional cost.

() Subcontracts. The Contractor agrees to insert this
clausein al subcontracts subject to the Act.

(m) Collective Bargaining Agreements Applicable to
Service Employees. If wages to be paid or fringe benefits to
be furnished any service employees employed by the
Government Prime Contractor or any subcontractor under
the contract are provided for in a collective bargaining
agreement which is or will be effective during any period
in which the contract is being performed, the Government
Prime Contractor shall report such fact to the Contracting
Officer, together with full information as to the application
and accrual of such wages and fringe benefits, including
any prospective increases, to service employees engaged in
work on the contract, and a copy of the collective bargain-
ing agreement. Such report shall be made upon commenc-
ing performance of the contract, in the case of collective
bargaining agreements effective at such time, and in the
case of such agreements or provisions or amendments
thereof effective at a later time during the period of con-
tract performance such agreements shall be reported
promptly after negotiation thereof.

(n) Seniority List. Not less than 10 days prior to com-
pletion of any contract being performed at a Federal facili-
ty where service employees may be retained in the perfor-
mance of the succeeding contract and subject to a wage
determination which contains vacation or other benefit pro-
visions based upon length of service with a Contractor
(predecessor) or successor (29 CFR 4.173), the incumbent
Prime Contractor shall furnish the Contracting Officer a

certified list of the names of all service employees on the
Contractor’s or subcontractor’s payroll during the last
month of contract performance. Such list shall also contain
anniversary dates of employment on the contract either
with the current or predecessor Contractors of each such
service employee. The Contracting Officer shall turn over
such list to the successor Contractor at the commencement
of the succeeding contract.

(0) Rulings and Interpretations. Rulings and interpreta-
tions of the Act are contained in Regulations, 29 CFR Part 4.

(p) Contractor’s Certification. (1) By entering into this
contract, the Contractor (and officials thereof) certifies that
neither it (nor he or she) nor any person or firm who has a
substantial interest in the Contractor’s firm is a person or
firm ineligible to be awarded Government contracts by
virtue of the sanctions imposed under section 5 of the Act.

(2) No part of this contract shall be subcontracted to
any person or firm ineligible for award of a Government
contract under section 5 of the Act.

(3) The penalty for making false statements is pre-
scribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(q) Variations, Tolerances, and Exemptions Involving
Employment. Notwithstanding any of the provisions in
paragraphs (b) through (o) of this clause, the following
employees may be employed in accordance with the fol-
lowing variations, tolerances, and exemptions, which the
Secretary of Labor, pursuant to section 4(b) of the Act prior
to its amendment by Pub. L. 92-473, found to be necessary
and proper in the public interest or to avoid serious impair-
ment of the conduct of Government business:

(1) Apprentices, student-learners, and workers
whose earning capacity is impaired by age, physical or
mental deficiency, or injury may be employed at wages
lower than the minimum wages otherwise required by
section 2(a)(1) or 2(b)(1) of the Act without diminishing
any fringe benefits or cash payments in lieu thereof
required under section 2(a)(2) of the Act, in accordance
with the conditions and procedures prescribed for the
employment of apprentices, student-learners, handi-
capped persons, and handicapped clients of sheltered
workshops under section 14 of the Fair Labor Standards
Act of 1938, in the regulations issued by the
Administrator (29 CFR Parts 520, 521, 524, and 525).

(2) The Administrator will issue certificates under
the Act for the employment of apprentices, student-
learners, handicapped persons, or handicapped clients of
sheltered workshops not subject to the Fair Labor
Standards Act of 1938, or subject to different minimum
rates of pay under the two acts, authorizing appropriate
rates of minimum wages (but without changing require-
ments concerning fringe benefits or supplementary cash
payments in lieu thereof), applying procedures pre-
scribed by the applicable regulations issued under the
Fair Labor Standards Act of 1938 (29 CFR Parts 520,
521, 524, and 525).
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(3) The Administrator will also withdraw, annul, or
cancel such certificates in accordance with the regula-
tionsin 29 CFR Parts 525 and 528.

(r) Apprentices. Apprentices will be permitted to work
at less than the predetermined rate for the work they per-
form when they are employed and individually registered
in a bona fide apprenticeship program registered with a
State Apprenticeship Agency which is recognized by the
U.S. Department of Labor, or if no such recognized agency
exists in a State, under a program registered with the
Bureau of Apprenticeship and Training, Employment and
Training Administration, U.S. Department of Labor. Any
employee who is not registered as an apprentice in an
approved program shall be paid the wage rate and fringe
benefits contained in the applicable wage determination for
the journeyman classification of work actually performed.
The wage rates paid apprentices shall not be less than the
wage rate for their level of progress set forth in the regis-
tered program, expressed as the appropriate percentage of
the journeyman’s rate contained in the applicable wage
determination. The alowable ratio of apprentices to jour-
neymen employed on the contract work in any craft classi-
fication shall not be greater than the ratio permitted to the
Contractor as to his entire work force under the registered
program.

(s) Tips. An employee engaged in an occupation in
which the employee customarily and regularly receives
more than $30 a month in tips may have the amount of
these tips credited by the employer against the minimum
wage required by section 2(a)(1) or section 2(b)(1) of the
Act, in accordance with section 3(m) of the Fair Labor
Standards Act and Regulations, 29 CFR Part 531.
However, the amount of credit shall not exceed $1.34 per
hour beginning January 1, 1981. To use this provision—

(1) The employer must inform tipped employees
about this tip credit allowance before the credit is uti-
lized;

(2) The employees must be allowed to retain all tips
(individually or through a pooling arrangement and
regardless of whether the employer elects to take a cred-
it for tips received);

(3) The employer must be able to show by records
that the employee receives at least the applicable
Service Contract Act minimum wage through the com-
bination of direct wages and tip credit; and

(4) Theuse of such tip credit must have been permit-
ted under any predecessor collective bargaining agree-
ment applicable by virtue of section 4(c) of the Act.

(t) Disputes Concerning Labor Standards. The U.S.
Department of Labor has set forth in 29 CFR Parts 4, 6, and
8 procedures for resolving disputes concerning labor stan-
dards requirements. Such disputes shall be resolved in accor-
dance with those procedures and not the Disputes clause of
this contract. Disputes within the meaning of this clause
include disputes between the Contractor (or any of its sub-
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contractors) and the contracting agency, the U.S. Department
of Labor, or the employees or their representatives.
(End of clause)

52.222-42 Statement of Equivalent Rates for Federal

Hires.

As prescribed in 22.1006(b), insert the following clause:

STATEMENT OF EQUIVALENT RATES FOR
FEDERAL HIRES (MAY 1989)

In compliance with the Service Contract Act of 1965, as
amended, and the regulations of the Secretary of Labor (29
CFR Part 4), this clause identifies the classes of service
employees expected to be employed under the contract and
states the wages and fringe benefits payable to each if they
were employed by the contracting agency subject to the
provisions of 5 U.S.C. 5341 or 5332.

THIS STATEMENT IS FOR INFORMATION ONLY: IT
ISNOT A WAGE DETERMINATION
Employee Class Monetary Wage - Fringe Benefits

(End of clause)

52.222-43 Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and
Option Contracts).

As prescribed in 22.1006(c)(1), insert the following
clause:

FAIR LABOR STANDARDSACT AND SERVICE

CONTRACT ACT—PRICE ADJUSTMENT
(MULTIPLE YEAR AND OPTION CONTRACTYS)
(MAY 1989)

(8 This clause applies to both contracts subject to area
prevailing wage determinations and contracts subject to
collective bargaining agreements.

(b) The Contractor warrants that the prices in this con-
tract do not include any alowance for any contingency to
cover increased costs for which adjustment is provided
under this clause.

(c) The wage determination, issued under the Service
Contract Act of 1965, as amended, (41 U.S.C. 351, et seq.),
by the Administrator, Wage and Hour Division,
Employment Standards Administration, U.S. Department
of Labor, current on the anniversary date of a multiple year
contract or the beginning of each renewal option period,
shall apply to this contract. If no such determination has
been made applicable to this contract, then the Federal
minimum wage as established by section 6(a)(1) of the Fair
Labor Standards Act of 1938, as amended, (29 U.S.C. 206)
current on the anniversary date of a multiple year contract
or the beginning of each renewal option period, shall apply
to this contract.
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(d) The contract price or contract unit price labor rates
will be adjusted to reflect the Contractor’s actua increase or
decrease in applicable wages and fringe benefits to the
extent that the increase is made to comply with or the
decrease is voluntarily made by the Contractor as aresult of:

(1) The Department of Labor wage determination
applicable on the anniversary date of the multiple year
contract, or at the beginning of the renewal option period.

For example, the prior year wage determination required

aminimum wage rate of $4.00 per hour. The Contractor

chose to pay $4.10. The new wage determination
increases the minimum rate to $4.50 per hour. Even if the

Contractor voluntarily increases the rate to $4.75 per

hour, the allowable price adjustment is $.40 per hour;

(2) Anincreased or decreased wage determination
otherwise applied to the contract by operation of law; or

(3) An amendment to the Fair Labor Standards Act
of 1938 that is enacted after award of this contract,
affects the minimum wage, and becomes applicable to
this contract under law.

(e) Any adjustment will be limited to increases or decreases
in wages and fringe benefits as described in paragraph (c) of
this clause, and the accompanying increases or decreases in
social security and unemployment taxes and workers' compen-
sation insurance, but shal not otherwise include any amount
for genera and administrative costs, overhead, or profit.

(f) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a new wage determination unless this notification
period is extended in writing by the Contracting Officer.
The Contractor shall promptly notify the Contracting Officer
of any decrease under this clause, but nothing in the clause
shall preclude the Government from asserting a claim within
the period permitted by law. The notice shall contain a state-
ment of the amount claimed and any relevant supporting
data, including payroll records, that the Contracting Officer
may reasonably require. Upon agreement of the parties, the
contract price or contract unit price labor rates shall be modi-
fied in writing. The Contractor shall continue performance
pending agreement on or determination of any such adjust-
ment and its effective date.

(g) The Contracting Officer or an authorized represen-
tative shall have access to and the right to examine any
directly pertinent books, documents, papers and records of
the Contractor until the expiration of 3 years after final
payment under the contract.

(End of clause)

52.222-44 Fair Labor Standards Act and Service
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following clause:
FAIR LABOR STANDARDS ACT AND SERVICE
CONTRACT ACT—PRICE ADJUSTMENT
(MAY 1989)
(8) Thisclause appliesto both contracts subject to area

prevailing wage determinations and contracts subject to
Contractor collective bargaining agreements.

(b) The Contractor warrants that the prices in this con-
tract do not include any alowance for any contingency to
cover increased costs for which adjustment is provided
under this clause.

(c) The contract price or contract unit price labor rates
will be adjusted to reflect increases or decreases by the
Contractor in wages and fringe benefits to the extent that
these increases or decreases are made to comply with—

(1) Anincreased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this con-
tract, affects the minimum wage, and becomes applica-
ble to this contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (b) of this clause, and to the accompanying increases
or decreases in social security and unemployment taxes and
workers' compensation insurance; it shall not otherwise
include any amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Contracting Officer
of any increase claimed under this clause within 30 days
after the effective date of the wage change, unless this peri-
od is extended by the Contracting Officer in writing. The
Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause
shall preclude the Government from asserting a claim with-
in the period permitted by law. The notice shall contain a
statement of the amount claimed and any relevant support-
ing data that the Contracting Officer may reasonably
require. Upon agreement of the parties, the contract price
or contract unit price labor rates shall be modified in writ-
ing. The Contractor shall continue performance pending
agreement on or determination of any such adjustment and
its effective date.

(f) The Contracting Officer or an authorized representa-
tive shall, until the expiration of 3 years after final payment
under the contract, have access to and the right to examine
any directly pertinent books, documents, papers, and
records of the Contractor.

(End of clause)

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional

Employees.

As prescribed in 22.1103, insert the following provision:
EVALUATION OF COMPENSATION FOR
PROFESSIONAL EMPLOY EES (FEB 1993)

(a) Recompetition of service contracts may in some

cases result in lowering the compensation (salaries and
fringe benefits) paid or furnished professional employees.
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This lowering can be detrimental in obtaining the quality
of professional services needed for adequate contract
performance. It is therefore in the Government’s best
interest that professional employees, as defined in 29
CFR 541, be properly and fairly compensated. As part of
their proposals, offerors will submit a total compensa-
tion plan setting forth salaries and fringe benefits pro-
posed for the professional employees who will work
under the contract. The Government will evaluate the
plan to assure that it reflects a sound management
approach and understanding of the contract require-
ments. This evaluation will include an assessment of the
offeror’s ability to provide uninterrupted high-quality
work. The professional compensation proposed will be
considered in terms of its impact upon recruiting and
retention, its realism, and its consistency with a total
plan for compensation. Supporting information will
include data, such as recognized national and regional
compensation surveys and studies of professional, public
and private organizations, used in establishing the total
compensation structure.

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should
indicate the capability of the proposed compensation struc-
ture to obtain and keep suitably qualified personnel to meet
mission objectives. The salary rates or ranges must take
into account differences in skills, the complexity of various
disciplines, and professional job difficulty. Additionally,
proposals envisioning compensation levels lower than
those of predecessor contractors for the same work will be
evaluated on the basis of maintaining program continuity,
uninterrupted high-quality work, and availability of
required competent professional service employees.
Offerors are cautioned that lowered compensation for
essentially the same professional work may indicate lack of
sound management judgment and lack of understanding of
the requirement.

(c) The Government is concerned with the quality and
stability of the work force to be employed on this contract.
Professional compensation that is unrealistically low or not
in reasonable relationship to the various job categories,
since it may impair the Contractor’s ability to attract and
retain competent professional service employees, may be
viewed as evidence of failure to comprehend the complexi-
ty of the contract requirements.

(d) Failure to comply with these provisions may consti-
tute sufficient cause to justify rejection of a proposal.

(End of provision)

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

As prescribed in 22.1006(d) and 22.1012-3(d)(1), insert
the following clause:
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SERVICE CONTRACT ACT (SCA) MINIMUM WAGES
AND FRINGE BENEFITS (MAY 1989)

An SCA wage determination applicable to this work has
been requested from the U.S. Department of Labor. If an
SCA wage determination is not incorporated herein, the
bidders/offerors shall consider the economic terms of the
collective bargaining agreement (CBA) between the
incumbent Contractor and the
(union). If the economic terms of the collective bargaining
agreement or the collective bargaining agreement itself is
not attached to the solicitation, copies can be obtained from
the Contracting Officer. Pursuant to Department of Labor
Regulation, 29 CFR 4.1b and paragraph (g) of the clause at
52.222-41, Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the
absence of a wage determination reflecting such terms,
unlessit is determined that the agreement was not the result
of arm’s length negotiations or that after a hearing pursuant
to section 4(c) of the Act, the economic terms of the agree-
ment are substantialy at variance with the wages prevail-
ing in the area.

(End of clause)

52.222-48 Exemption from Application of Service
Contract Act Provisions for Contracts for
Maintenance, Calibration, and/or Repair of Certain
ADP, Scientific and Medical and/or Office and
Business Equipment—Contractor Certification.

As prescribed in 22.1006(e)(1), insert the following
clause:

EXEMPTION FROM APPLICATION OF SERVICE
CONTRACT ACT PROVISIONS FOR CONTRACTS
FOR MAINTENANCE, CALIBRATION, AND/OR
REPAIR OF CERTAIN ADP, SCIENTIFIC AND
MEDICAL AND/OR OFFICE AND BUSINESS
EQUIPMENT—CONTRACTOR CERTIFICATION
(OCT 1995)
(8 Thefollowing certification shall be checked:
CERTIFICATION

The offeror certifies[], does not certify [ that: (1) The
items of equipment to be serviced under this contract are
commercial items which are used regularly for other than
Government purposes, and are sold or traded by the
Contractor in substantial quantities to the general public in
the course of normal business operations; (2) The contract
services are furnished at prices which are, or are based on,
established catalog or market prices for the maintenance,
calibration, and/or repair of certain ADP, scientific and
medical and/or office and business equipment. An "estab-
lished catalog price" is a price (including discount price)
recorded in a catalog, price list, schedule, or other verifi-
able and established record that is regularly maintained by
the manufacturer or the Contractor and is either published
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or otherwise available for inspection by customers. An
"established market price" is a current price, established in
the course of ordinary and usual trade between buyers and
sellers free to bargain, which can be substantiated by data
from sources independent of the manufacturer or
Contractor; and (3) The Contractor utilizes the same com-
pensation (wage and fringe benefits) plan for all service
employees performing work under the contract as the
Contractor uses for equivalent employees servicing the
same equipment of commercial customers.

(b) If a negative certification is made and a Service
Contract Act wage determination is not attached to the
solicitation, the Contractor shall notify the Contracting
Officer as soon as possible.

(c) Failure to execute the certification in paragraph (a)
of this clause or to contact the Contracting Officer as
required in paragraph (b) of this clause may render the bid
or offer nonresponsive.

(End of clause)

52.222-49 Service Contract Act—Place of Performance

Unknown.

As prescribed in 22.1006(f) and 22.1009-4(c), insert the
following clause:

SERVICE CONTRACT ACT—PLACE OF
PERFORMANCE UNKNOWN (MAY 1989)

(8) This contract is subject to the Service Contract Act,
and the place of performance was unknown when the solic-
itation was issued. In addition to places or areas identified
in wage determinations, if any, attached to the solicitation,
wage determinations have also been requested for the fol-
lowing: (insert places or areas). The
Contracting Officer will request wage determinations for
additional places or areas of performance if asked to do so
in writing by (insert time and date).

(b) Offerors who intend to perform in a place or area of
performance for which a wage determination has not been
attached or requested may nevertheless submit bids or pro-
posals. However, a wage determination shall be requested
and incorporated in the resultant contract retroactive to the
date of contract award, and there shall be no adjustment in
the contract price.

(End of clause)

52.223-1 Clean Air and Water Certification.

As prescribed in 23.105(a), insert the following provi-
sion in solicitations containing the clause at 52.223-2,
Clean Air and Water.

CLEAN AIR AND WATER CERTIFICATION
(APR 1984)

The Offeror certifies that—

(a) Any facility to be used in the performance of this
proposed contract is [J, is not [ listed on the
Environmental Protection Agency (EPA) List of Violating
Facilities;

(b) The Offeror will immediately notify the Contracting
Officer, before award, of the receipt of any communication
from the Administrator, or a designee, of the EPA, indicat-
ing that any facility that the Offeror proposes to use for the
performance of the contract is under consideration to be
listed on the EPA List of Violating Facilities; and

(c) The Offeror will include a certification substantially
the same as this certification, including this paragraph (c),
in every nonexempt subcontract.

(End of provision)

52.223-2 Clean Air and Water.

As prescribed in 23.105(b), insert the following clause
in solicitations and contracts to which Subpart 23.1 applies
(see 23.101) if (a) the contract is expected to exceed
$100,000; (b) the contracting officer believes that orders
under an indefinite quantity contract in any year will
exceed $100,000; or (c) a facility to be used has been the
subject of a conviction under the applicable portion of the
Air Act (42 U.S.C. 7413(c)(1)) or the Water Act (33 U.S.C.
1319(c)) and is listed by the Environmental Protection
Agency as aviolating facility; and (d) the acquisition is not
otherwise exempt under 23.104.

CLEAN AIR AND WATER (APR 1984)

(8 “Air Act,” as used in this clause, means the Clean
Air Act (42 U.S.C. 7401, et seq.).

“Clean air standards,” as used in this clause, means—

(1) Any enforceable rules, regulations, guidelines,
standards, limitations, orders, controls, prohibitions,
work practices, or other requirements contained in,
issued under, or otherwise adopted under the Air Act or
Executive Order 11738;

(2) An applicable implementation plan as described
in section 110(d) of the Air Act (42 U.S.C. 7410(d));

(3) An approved implementation procedure or plan
under section 111(c) or section 111(d) of the Air Act (42
U.S.C. 7411(c) or (d)); or

(4) An approved implementation procedure under
section 112(d) of the Air Act (42 U.S.C. 7412(d)).
“Clean water standards,” as used in this clause, means

any enforceable limitation, control, condition, prohibition,
standard, or other requirement promulgated under the
Water Act or contained in a permit issued to a discharger
by the EPA or by a State under an approved program, as
authorized by section 402 of the Water Act (33 U.S.C.
1342), or by local government to ensure compliance with
pretreatment regulations as required by section 307 of the
Water Act (33 U.S.C. 1317).

“Compliance,” as used in this clause, means compliance
with—

(1) Clean air or water standards; or

(2) A schedule or plan ordered or approved by a
court of competent jurisdiction, the EPA, or an air or
water pollution control agency under the regquirements
of the Air Act or Water Act and related regulations.
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“Facility,” as used in this clause, means any building,
plant, installation, structure, mine, vessel or other floating
craft, location, or site of operations, owned, leased, or
supervised by a Contractor or subcontractor, used in the
performance of a contract or subcontract. When a location
or site of operations includes more than one building, plant,
installation, or structure, the entire location or site shall be
deemed a facility except when the Administrator, or a
designee, of the EPA determines that independent facilities
are collocated in one geographical area.

“Water Act,” as used in this clause, means Clean Water
Act (33 U.S.C. 1251, et seq.).

(b) The Contractor agrees—

(1) To comply with the requirements of section 114
of the Clean Air Act (42 U.S.C. 7414) and section 308
of the Clean Water Act (33 U.S.C. 1318) relating to
inspection, monitoring, entry, reports, and information,
as well as other requirements specified in section 114
and section 308 of the Air Act and the Water Act, and
all regulations and guidelines issued to implement those
acts before the award of this contract;

(2) That no portion of the work required by this
prime contract will be performed in a facility listed on
the EPA List of Violating Facilities on the date when
this contract was awarded unless and until the EPA
eliminates the name of the facility from the listing;

(3) To use best efforts to comply with clean air stan-
dards and clean water standards at the facility in which
the contract is being performed; and

(4) To insert the substance of this clause into any
nonexempt subcontract, including this subparagraph
(b)(4).

(End of clause)

52.223-3 Hazardous Material Identification and

Material Safety Data.

As prescribed in 23.303, insert the following clause:
HAZARDOUS MATERIAL IDENTIFICATION AND
MATERIAL SAFETY DATA (NOV 1991)

(a) “Hazardous material”, as used in this clause,
includes any material defined as hazardous under the latest
version of Federal Standard No. 313 (including revisions
adopted during the term of the contract).

(b) The offeror must list any hazardous material, as
defined in paragraph (@) of this clause, to be delivered
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under this contract. The hazardous material shall be prop-
erly identified and include any applicable identification
number, such as National Stock Number or Special Item
Number. This information shall also be included on the
Material Safety Data Sheet submitted under this contract.

Material
(If none, insert “None”)

Identification No.

(c) The apparently successful offeror, by acceptance of
the contract, certifies that the list in paragraph (b) of this
clause is complete. This list must be updated during per-
formance of the contract whenever the Contractor deter-
mines that any other material to be delivered under this
contract is hazardous.

(d) The apparently successful offeror agrees to submit,
for each item as required prior to award, a Material Safety
Data Sheet, meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard
No. 313, for al hazardous material identified in paragraph
(b) of this clause. Data shall be submitted in accordance
with Federal Standard No. 313, whether or not the appar-
ently successful offeror is the actual manufacturer of these
items. Failure to submit the Material Safety Data Sheet
prior to award may result in the apparently successful
offeror being considered nonresponsible and ineligible for
award.

(e) If, after award, there is a change in the composition
of the item(s) or a revision to Federal Standard No. 313,
which renders incomplete or inaccurate the data submitted
under paragraph (d) of this clause or the certification sub-
mitted under paragraph (c) of this clause, the Contractor
shall promptly notify the Contracting Officer and resubmit
the data.

(f) Neither the requirements of this clause nor any act
or failure to act by the Government shall relieve the
Contractor of any responsibility or liability for the safety of
Government, Contractor, or subcontractor personnel or

property.
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(g) Nothing contained in this clause shall relieve the
Contractor from complying with applicable Federal, State,
and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h) The Government's rights in data furnished under this
contract with respect to hazardous material are as follows:

(1) To use, duplicate and disclose any data to which
this clause is applicable. The purposes of this right are
to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, trans-
porting, or disposing of hazardous materials;

(if) Obtain medical treatment for those affected by
the material; and

(iii) Have others use, duplicate, and disclose the
data for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished
under this clause, in accordance with subparagraph
(h)(1) of this clause, in precedence over any other clause
of this contract providing for rightsin data.

(3) The Government is not precluded from using ssim-
ilar or identical data acquired from other sources.

(End of clause)

Alternate | (JUL 1995). If the contract is awarded by an
agency other than the Department of Defense, add the fol-
lowing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the Contractor
shall prepare and submit a sufficient number of Material
Safety Data Sheets (MSDS's), meeting the requirements of
29 CFR 1910.1200(g) and the latest version of Federal
Standard No. 313, for all hazardous materials identified in
paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor

| shdl include a copy of the MSDS's with the packing list
or other suitable shipping document which accompanies
each shipment. Alternatively, the Contractor is permitted
to transmit MSDS's to consignees in advance of receipt
of shipments by consignees, if authorized in writing by
the Contracting Officer.

(2) For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide
one copy of the MSDS's in or on each shipping contain-

| er. If affixed to the outside of each container, the

MSDS's must be placed in aweather resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.405(a), insert the following provision:
| RECOVERED MATERIAL CERTIFICATION
(MAY 1995)

The offeror certifies, by signing this offer, that recov-
ered materials, as defined in FAR 23.402, will be used as
required by the applicable purchase descriptions.

(End of provision)

52.223-5 Certification Regarding A Drug-Free

Workplace.

As prescribed in 23.505, insert the following provision:
CERTIFICATION REGARDING A DRUG-FREE
WORKPLACE (JUL 1995)

(a) Definitions. Asused in this provision,

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicia body charged with the responsibility to deter-
mine violations of the Federal or State criminal drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution,
dispensing, possession or use of any controlled sub-
stance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who
has other than a minimal impact or involvement in contract
performance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) By submission of its offer, the offeror (other than an
individual) responding to a solicitation that is expected to
exceed the simplified acquisition threshold, certifies and
agrees, that with respect to all employees of the offeror to
be employed under a contract resulting from this solicita-
tion, it will—no later than 30 calendar days after contract
award (unless a longer period is agreed to in writing), for
contracts of 30 calendar days or more performance dura-
tion; or as soon as possible for contracts of less than 30 cal-
endar days performance duration, but in any case, by a date
prior to when performance is expected to be completed—

(1) Publish a statement notifying such employees that
the unlawful manufacture, distribution, dispensing, pos-
session or use of a controlled substance is prohibited in
the Contractor's workplace and specifying the actions
that will be taken against employees for violations of
such prohibition;

(2) Establish an ongoing drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the workplace;
(if) The Contractor's policy of maintaining a drug-
free workplace;
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(iif) Any available drug counseling, rehabilitation,
and employee assistance programs; and

(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the
workplace;

(3) Provide al employees engaged in performance of
the contract with a copy of the statement required by
subparagraph (b)(1) of this provision;

(4) Notify such employees in writing in the statement
required by subparagraph (b)(1) of this provision, that as
a condition of continued employment on the contract
resulting from this solicitation, the employee will—

(i) Abide by the terms of the statement; and
(i) Notify the employer in writing of the employ-

ee's conviction under a criminal drug statute for a

violation occurring in the workplace no later than 5

calendar days after such conviction;

(5) Notify the Contracting Officer in writing within 10
calendar days after receiving notice under subdivision
(b)(4)(ii) of this provision, from an employee or otherwise
receiving actual notice of such conviction. The notice
shall include the position title of the employee; and

(6) Within 30 calendar days after receiving notice
under subdivision (b)(4)(ii) of this provision of a con-
viction, take one of the following actions with respect to
any employee who is convicted of a drug abuse viola-
tion occurring in the workplace:

(i) Take appropriate personnel action against such
employee, up to and including termination; or

(if) Require such employee to satisfactorily partic-
ipate in a drug abuse assistance or rehabilitation pro-
gram approved for such purposes by a Federal, State,
or local health, law enforcement, or other appropriate
agency.

(7) Make a good faith effort to maintain a drug-free
workplace through implementation of subparagraphs
(b)(1) through (b)(6) of this provision.

(c) By submission of its offer, the offeror, if an individu-
al who is making an offer of any dollar value, certifies and
agrees that the offeror will not engage in the unlawful man-
ufacture, distribution, dispensing, possession, or use of a
controlled substance in the performance of the contract
resulting from this solicitation.

(d) Failure of the offeror to provide the certification
required by paragraphs (b) or (c) of this provision, renders
the offeror unqualified and ineligible for award. (See FAR
9.104-1(g) and 19.602-1(a)(2)(i).)

(e) In addition to other remedies available to the
Government, the certification in paragraphs (b) or (c) of
this provision concerns a matter within the jurisdiction of
an agency of the United States and the making of a false,
fictitious, or fraudulent certification may render the maker
subject to prosecution under Title 18, United States Code,
Section 1001.

(End of provision)
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52.223-6 Drug-Free Workplace.
As prescribed in 23.505(b), insert the following clause:
DRUG-FREE WORKPLACE (JUL 1990)

(a) Definitions. Asused in thisclause,

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicial body charged with the responsibility to deter-
mine violations of the Federal or State criminal drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution,
dispensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who
has other than a minimal impact or involvement in contract
performance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 calendar days after award (unless a longer period
is agreed to in writing for contracts of 30 calendar days or
more performance duration), or as soon as possible for con-
tracts of less than 30 calendar days performance duration—

(1) Publish a statement notifying its employees that
the unlawful manufacture, distribution, dispensing, pos-
session, or use of a controlled substance is prohibited in
the Contractor's workplace and specifying the actions
that will be taken against employees for violations of
such prohibition;

(2) Establish an ongoing drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the workplace;
(if) The Contractor's policy of maintaining a drug-
free workplace;

[
(iii) Any available drug counseling, rehabilitation,

and employee assistance programs; and

(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the
workplace;

(3) Provide al employees engaged in performance of
the contract with a copy of the statement required by
subparagraph (b)(1) of this clause;

(4) Notify such employees in writing in the statement
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required by subparagraph (b)(1) of this clause that, as a
| condition of continued employment on this contract, the
employee will—
(i) Abide by the terms of the statement; and
(i) Notify the employer in writing of the employ-

ee's conviction under a criminal drug statute for a

violation occurring in the workplace no later than 5

calendar days after such conviction.

(5) Notify the Contracting Officer in writing within
10 calendar days after receiving notice under subdivi-
sion (b)(4)(ii) of this clause, from an employee or other-
wise receiving actual notice of such conviction. The
notice shall include the position title of the employeg;

(6) Within 30 calendar days after receiving notice
under subdivision (b)(4)(ii) of this clause of a convic-
tion, take one of the following actions with respect to
any employee who is convicted of a drug abuse viola-
tion occurring in the workplace:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(if) Require such employee to satisfactorily partic-
ipate in a drug abuse assistance or rehabilitation pro-
gram approved for such purposes by a Federal, State,
or local health, law enforcement, or other appropriate
agency.

(7) Make a good faith effort to maintain a drug-free
workplace through implementation of subparagraphs
(b)(1) though (b)(6) of this clause.

(c) The Contractor, if an individual, agrees by award of
the contract or acceptance of a purchase order, not to
engage in the unlawful manufacture, distribution, dispens-
ing, possession, or use of a controlled substance in the per-
formance of this contract.

(d) In addition to other remedies available to the
Government, the Contractor's failure to comply with the
regquirements of paragraphs (b) or (c) of this clause may,
| pursuant to FAR 23.506, render the Contractor subject to

suspension of contract payments, termination of the con-
tract for default, and suspension or debarment.
(End of clause)

52.223-7 Notice of Radioactive Materials.
As prescribed in 23.602, insert the following clause:
NOTICE OF RADIOACTIVE MATERIALS
| (NOV 1991)

(& The Contractor shall notify the Contracting Officer
or designee, in writing, * days prior to the
delivery of, or prior to completion of any servicing required

I by this contract of, items containing either (1) radioactive
material requiring specific licensing under the regulations
issued pursuant to the Atomic Energy Act of 1954, as
amended, as set forth in Title 10 of the Code of Federal
Regulations, in effect on the date of this contract, or (2)
other radioactive material not requiring specific licensing in
which the specific activity is greater than 0.002 microcuries

per gram or the activity per item equals or exceeds 0.01
microcuries. Such notice shall specify the part or parts of
the items which contain radioactive materials, a description
of the materials, the name and activity of the isotope, the
manufacturer of the materials, and any other information
known to the Contractor which will put users of the items
on notice as to the hazards involved (OMB No. 9000-
0107).

* The Contracting Officer shall insert the number of days required in
advance of delivery of the item or completion of the servicing to assure
that required licenses are obtained and appropriate personnel are notified to
institute any necessary safety and health precautions. See FAR 23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the
radioactive material from deliveries under this contract or
prior contracts, the Contractor may request that the
Contracting Officer or designee waive the notice require-
ment in paragraph (a) of this clause. Any such request
shall—

(1) Besubmitted in writing;

(2) Contain a certification that the quantity of activi-
ty, characteristics, and composition of the radioactive
material have not changed; and

(3) Cite the contract number on which the prior noti-
fication was submitted and the contracting office to
which it was submitted.

(c) All items, parts, or subassemblies which contain
radioactive materialsin which the specific activity is greater
than 0.002 microcuries per gram or activity per item equals
or exceeds 0.01 microcuries, and all containers in which
such items, parts or subassemblies are delivered to the
Government shall be clearly marked and labeled as required
by the latest revision of MIL-STD 129 in effect on the date
of the contract.

(d) This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meeting
the criteriain paragraph (a) of this clause.

(End of clause)

52.223-8 Estimate of Percentage of Recovered Material
for Designated Items to be Used in the Performance
of the Contract.

As prescribed in 23.405(b)(1), insert the following provi-
sion:

ESTIMATE OF PERCENTAGE OF RECOVERED
MATERIAL FOR DESIGNATED ITEMSTO BE USED
IN THE PERFORMANCE OF THE CONTRACT
(MAY 1995)

(8 By signing this offer, the offeror estimates that the
total percentage(s) of recovered material for EPA
Designated Items (see 40 CFR, Chapter 1, Subchapter 1) to
be used in the products and services to be provided under
the terms and specifications set forth in this solicitation
shall be asfollows:
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ESTIMATED PERCENTAGE
ITEM OF RECOVERED MATERIAL®

*In addition, for paper products, include the percentage of postcon-
sumer material.

(b) Prospective offerors are cautioned that the
Government will conclude that the percentage(s) of recov-
ered materias to be used in products and services to be pro-
vided under any resulting contract shall be “0%” if the esti-
mate(s) requested in this solicitation provision are |l eft blank.

(c) Prospective offerors are further cautioned that estimat-
ed percentage(s) of recovered materialsto be used in products
and services to be provided under any resulting contract that
are less than the requirements set forth in this solicitation may
render a prospective offeror's offer nonresponsive.

(End of provision)

Alternate | (MAY 1995). As prescribed in 23.405(b)(2),
use the basic provision and replace the words “EPA
Designated Items” with “Agency Designated Items” in
paragraph (a) of the basic provision.

Alternate Il (MAY 1995). As prescribed in
23.405(b)(3), substitute the following paragraph (a) for
paragraph (a) of the basic provision:

(8) By signing this offer, the offeror—

(1) Edtimates that the total percentage(s) of recovered
material for EPA Designated Items to be used in the prod-
ucts and services to be provided under the terms and spec-
ifications set forth in this solicitation shall be asfollows:

ESTIMATED PERCENTAGE

ITEM OF RECOVERED MATERIAL

*In addition, for paper products, include the percentage of postcon-
sumer material.

(2) Estimates that the total percentage(s) of recovered
material for Agency Designated Itemsto be used in the prod-
ucts and services to be provided under the terms and specifi-
cations set forth in this solicitation shall be asfollows:

ESTIMATED PERCENTAGE
ITEM OF RECOVERED MATERIAL"

*In addition, for paper products, include the percentage of postcon-
sumer material.

52.223-9 Certification of Percentage of Recovered
Material Content for EPA Designated Items Used in
Perfor mance of the Contract.

As prescribed in 23.405(c), insert the following clause:
CERTIFICATION OF PERCENTAGE OF RECOVERED
MATERIAL CONTENT FOR EPA DESIGNATED ITEMS
USED IN PERFORMANCE OF THE CONTRACT
(MAY 1995)

(8 Asrequired under Section 6962 of the Solid Waste
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Disposal Act, an officer or employee of the Contractor shall
execute the following certification annually as required in
paragraph (b) of this clause:
CERTIFICATION

I, (name of certifier), am an
officer or employee responsible for the performance of this
contract and hereby certify that the following minimum
recovered material content for EPA Designated Items was
actually used in the performance of this contract during the
preceding Government fiscal year (October 1 - September

30, ):

TotaL DOLLAR
ITEM PERCENTAGE OF RECOVERED ~ AMOUNT OF
MATERIAL CONTENT UTILIZED® |TEM USED

*In additi on, for paper products, include the percentage of postconsumer
material content utilized.

Sgnature of the Officer or Employee

Typed Name of the Officer or Employee

Title

Name of Company, Firm, or Organization

Date
(End of certification)
(b) The Contractor shall submit this certification annual-

ly to by November 1,
for the previous Government fiscal year (October 1 through
September 30).

*Tobe completed in accordance with agency procedures.
(End of clause)

52.223-10 Waste Reduction Program.
As prescribed in 23.706, insert the following clause:
WASTE REDUCTION PROGRAM (MAY 1995)

(a) Definition. “Waste reduction,” as used in this clause,
means preventing or decreasing the amount of waste being
generated through waste prevention, recycling, or purchas-
ing recycled and environmentally preferable products.

(b) Consistent with the requirements of Section 701 of
Executive Order 12873, the Contractor shall establish a pro-
gram to promote cost-effective waste reduction in all opera-
tions and facilities covered by this contract. Any such pro-
gram shall comply with applicable Federal, state, and local
requirements.

(End of clause)

52.223-11 Ozone-Depleting Substances.
As prescribed in 23.804(a), insert the following clause:
OZONE-DEPLETING SUBSTANCES (MAY 1995)
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(a) Definitions.

“Class | substance,” as used in this clause, means any
substance designated as class | by the Environmental
Protection Agency (EPA) (40 CFR Part 82), including but
not limited to chlorofluorocarbons, halons, carbon tetrachlo-
ride, and methyl chloroform.

“Class Il substance,” as used in this clause, means any
substance designated as class |1 by EPA (40 CFR Part 82),
including but not limited to hydrochlorofluorocarbons.

(b) Asrequired by 42 U.S.C. 7671j(b), (c), and (d) and
40 CFR Part 82, Subpart E, the Contractor shall label
products which contain a class | or class || ozone-deplet-
ing substance or are manufactured with a process that uses
class | or class Il ozone-depleting substances, or contain-
ers of class | or class Il ozone-depleting substances, as
follows:

“WARNING: Contains (or manufactured with, if appli-
cable) * , a substance(s)
which harm(s) public health and environment by destroying
ozone in the upper atmosphere.”

*The Contractor shall insert the name of the substance(s).

(End of clause)

52.223-12 Refrigeration Equipment and Air

Conditioners.

As prescribed in 23.804(b), insert the following clause;
REFRIGERATION EQUIPMENT AND AIR
CONDITIONERS (MAY 1995)

The Contractor shall comply with the applicable
requirements of Sections 608 and 609 of the Clean Air Act
(42 U.S.C. 7671g and 7671h) as each or both apply to this
contract.

(End of clause)

52.223-13 Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.907(a), insert the following provi-
sion:
CERTIFICATION OF TOXIC CHEMICAL RELEASE
REPORTING (OCT 1995)
(a) The offeror, by signing this offer, certifies that—
(NOTE: The offeror must check the appropriate box(es).)
[J (1) To the best of its knowledge and belief, it is not
subject to the filing and reporting requirements described
in Emergency Planning and Community Right-to-Know
Act of 1986 (EPCRA) sections 313(a) and (g) and
Pollution Prevention Act of 1990 (PPA) section 6607
because none of its owned or operated facilities to be
used in the performance of this contract currently—
[J (i) Manufacture, process or otherwise use any
toxic chemicals listed under section 313(c) of
EPCRA, 42 U.S.C. 11023 (c).

[J (ii) Have 10 or more full-time employees as
specified in section 313(b)(1)(A) of EPCRA, 42
U.S.C. 11023(b)(1)(A).

[J (iii) Meet the reporting thresholds of toxic
chemicals established under section 313(f) of
EPCRA, 42 U.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an appropriate
certification form has been filed with EPA).

[J (iv) Fall within Standard Industrial
Classification Code (SIC) designations 20 through 39
as set forth in FAR section 19.102.

[J (2) If awarded a contract resulting from this solic-
itation, its owned or operated facilities to be used in the
performance of this contract, unless otherwise exempt,
will file and continue to file for the life of the contract
the Toxic Chemical Release Inventory Form (Form R) as
described in EPCRA sections 313(a) and (g) and PPA
section 6607 (42 U.S.C. 13106).

(b) Submission of this certification is a prerequisite for
making or entering into this contract imposed by Executive
Order 12969, August 8, 1995 (60 FR 40989-40992).

(End of provision)

52.223-14 Toxic Chemical Release Reporting.

As prescribed in 23.907(b), insert the following clause:
TOXIC CHEMICAL RELEASE REPORTING (OCT 1995)

(8) Unless otherwise exempt, the Contractor owned or
operated facilities used in the performance of this contract
shall file by July 1 for the prior calendar year an annual
Toxic Chemical Release Inventory Form (Form R) as
described in sections 313(a) and (g) of the Emergency
Planning and Community Right-to-Know Act of 1986
(EPCRA) (42 U.S.C. 11023(a) and (g)), and section 6607 of
the Pollution Prevention Act of 1990 (PPA) (42 U.S.C.
13106). Such Contractor facilities shall file the annual
Form R throughout the life of the contract.

(b) A Contractor is exempt from the requirement to file
an annual Form R if none of the Contractor owned or oper-
ated facilities used in the performance of this contract—

(1) Manufacture, process or otherwise use any toxic
chemicals listed under section 313(c) of EPCRA, 42
U.S.C. 11023 (c);

(2) Have 10 or more full-time employees as speci-
fied in section 313(b)(1)(A) of EPCRA, 42
U.S.C.11023(b)(1)(A);

(3) Meet the reporting thresholds of toxic chemicals
established under section 313(f) of EPCRA (including the
alternate thresholds at 40 CFR 372.27, provided an appro-
priate certification form has been filed with EPA); or

(4) Fall within Standard Industrial Classification
Code (SIC) designations 20 through 39 as set forth in
FAR 19.102.

52-114.1
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(c) If the Contractor has certified to be exempt in accor-
dance with one or more of the criteria in paragraph (b) of
this clause, and after award of the contract circumstances
change so that any one of its owned or operated facilities
used in the performance of this contract is no longer
exempt—

(1) The Contractor shall notify the Contracting
Officer; and

(2) The Contractor owned and operated facilities
used in the performance of this contract, unless other-
wise exempt, shall (i) submit a Toxic Chemical Release
Inventory Form (Form R) on or before July 1 for the
prior calendar year during which the Contractor
becomes eligible; and (ii) continue to file the annual
Form R for the life of the contract.

(d) The Contracting Officer may terminate this contract
or take other action as appropriate, if the Contractor fails to
comply accurately and fully with the EPCRA and PPA
toxic chemical release filing and reporting regquirements.

(e) Except for acquisitions of commercial items, as
defined in FAR Part 12, the Contractor shall—

(1) For competitive subcontracts expected to exceed
$100,000 (including all options), include a solicitation
provision substantially the same as the provision at FAR
52.223-13, Certification of Toxic Chemical Release
Reporting; and

(2) Include in any resultant subcontract exceeding
$100,000 (including al options), with subcontractors
having SIC designations of major groups 20 through 39
as set forth in FAR 19.102, the substance of this clause,
except this paragraph (€).

(End of clause)

52.224-1 Privacy Act Natification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development,
or operation of a system of records on individuals is
required to accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish
an agency function subject to the Privacy Act of 1974,
Public Law 93-579, December 31, 1974 (5 U.S.C. 552a)
and applicable agency regulations. Violation of the Act
may involve the imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development,
or operation of a system of records on individuals is
required to accomplish an agency function:

52-114.2

PRIVACY ACT (APR 1984)

(a) The Contractor agrees to—

(1) Comply with the Privacy Act of 1974 (the Act)
and the agency rules and regulations issued under the
Act in the design, development, or operation of any sys-
tem of records on individuals to accomplish an agency
function when the contract specifically identifies—

(i) The systems of records; and
(ii) The design, development, or operation work
that the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcon-
tract and in every subcontract awarded without a solici-
tation, when the work statement in the proposed subcon-
tract requires the redesign, development, or operation of
a system of records on individuals that is subject to the
Act; and

(3) Include this clause, including this subparagraph
(3), in all subcontracts awarded under this contract
which requires the design, development, or operation of
such a system of records.

(b) Inthe event of violations of the Act, acivil action may
be brought against the agency involved when the violation
concerns the design, development, or operation of a system
of records on individuals to accomplish an agency function,
and criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accom-
plish an agency function. For purposes of the Act, when the
contract is for the operation of a system of
records on individuals to accomplish an agency function, the
Contractor is considered to be an employee of the agency.

(©)(2) “Operation of a system of records,” asused in this
clause, means performance of any of the activities associat-
ed with maintaining the system of records, including the
collection, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individ-
ual that is maintained by an agency, including, but not
limited to, education, financial transactions, medical his-
tory, and criminal or employment history and that con-
tains the person’s name, or the identifying number, sym-
bol, or other identifying particular assigned to the indi-
vidual, such as a fingerprint or voiceprint or a photo-
graph.

(3) “System of records on individuals,” as used in
this clause, means a group of any records under the con-
trol of any agency from which information is retrieved
by the name of the individual or by some identifying
number, symbol, or other identifying particular assigned
to the individual.

(End of clause)
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52.225-1 Buy American Certificate.
Asprescribed in 25.109(a), insert the following provision:
BUY AMERICAN CERTIFICATE (DEC 1989)

The offeror certifies that each end product, except those
listed below, is a domestic end product (as defined in the
clause entitled “Buy American Act—Supplies’), and that
components of unknown origin are considered to have been
mined, produced, or manufactured outside the United
States.

Excluded End Products Country of Origin

(List as necessary)

Offerors may obtain from the contracting officer lists of
articles, materials, and supplies excepted from the Buy
American Act.

(End of provision)

52.225-2 Waiver of Buy American Act for Civil Aircraft
and Related Articles.

As prescribed in 25.109(c), insert the following provi-
sion:

WAIVER OF BUY AMERICAN ACT FOR CIVIL

AIRCRAFT AND RELATED ARTICLES
(JAN 1996)

(a) “Civil aircraft and related articles,” as used in this
provision, means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast
Guard;

(2) The engines (and parts and components for incor-
poration into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies
for incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and com-
ponents of these simulators, for use with respect to the
aircraft, whether to be used as original or replacement
equipment in the manufacture, repair, maintenance,
rebuilding, modification, or conversion of the aircraft,
and without regard to whether the aircraft or articles
receive duty-free treatment under section 601(a)(2) of
the Trade Agreements Act of 1979.

(b) The U.S. Trade Representative has waived applying
the Buy American Act to the acquisition of civil aircraft
and related articles (as defined in paragraph (a) of this
clause) of countries or instrumentalities that are parties to
the Agreement on Trade in Civil Aircraft. Asof January 1,
1996, those countries and instrumentalities include Canada,
the European Union (Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Ireland, Italy, Luxembourg, the

Netherlands, Portugal, Spain, Sweden, and the United
Kingdom), Japan, Norway, Romania, and Switzerland.
(c) For the purpose of thiswaiver, an article is a product
of acountry or instrumentality only if—
(1) It is wholly the growth, product, or manufacture
of that country or instrumentality; or
(2) In the case of an article that consists in whole or
in part of materials from another country or instrumen-
tality, it has been substantially transformed into a new
and different article of commerce with a name, charac-
ter, or use distinct from that of the articles from which it
was so transformed.
(d) The waiver is subject to modification or withdrawal
by the U.S. Trade Representative.
(End of provision)

52.225-3 Buy American Act—Supplies.
As prescribed in 25.109(d), insert the following clause:
BUY AMERICAN ACT—SUPPLIES (JAN 1994)
(a) The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic end products.

“Components,” as used in this clause, means those arti-
cles, materials, and supplies incorporated directly into the
end products.

“Domestic end product,” as used in this clause, means (1)
an unmanufactured end product mined or produced in the
United States, or (2) an end product manufactured in
the United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50 per-
cent of the cogt of all its components. Components of foreign
origin of the same class or kind as the products referred to in
subparagraphs (b)(2) or (3) of this clause shall be treated as
domestic. Scrap generated, collected, and prepared for pro-
cessing in the United States is considered domestic.

“End products,” as used in this clause, means those arti-
cles, materials, and supplies to be acquired for public use
under this contract.

(b) The Contractor shall deliver only domestic end prod-
ucts, except those—

(1) For use outside the United States;

(2) That the Government determines are not mined,
produced, or manufactured in the United States in suffi-
cient and reasonably available commercial quantities of
a satisfactory quality;

(3) For which the agency determines that domestic
preference would be inconsistent with the public inter-
est; or

(4) For which the agency determines the cost to be
unreasonable (see FAR 25.105).

(End of clause)

52.225-4 [Reserved]

52.225-5 Buy American Act—Construction Materials.
As prescribed in 25.205, insert the following clause in
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solicitations and contracts for construction inside the
United States:
BUY AMERICAN ACT—CONSTRUCTION
MATERIALS (MAY 1992)

(8) The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic construction
material.

“Components’, as used in this clause, means those arti-
cles, materials, and supplies incorporated directly into con-
struction materials.

“Construction material”, as used in this clause, means
an article, material, or supply brought to the construction
site for incorporation into the building or work.
Construction material also includes an item brought to the
site pre-assembled from articles, materials or supplies.
However, emergency life safety systems, such as emergen-
cy lighting, fire alarm, and audio evacuation systems,
which are discrete systems incorporated into a public build-
ing or work and which are produced as a complete system,
shall be evaluated as a single and distinct construction
material regardless of when or how the individual parts or
components of such systems are delivered to the construc-
tion site.

“Domestic construction material”, as used in this clause,
means (1) an unmanufactured construction material mined
or produced in the United States, or (2) a construction
material manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its com-
ponents. Components of foreign origin of the same class or
kind as the construction materials determined to be
unavailable pursuant to subparagraph 25.202(a)(3) of the
Federal Acquisition Regulation (FAR) shall be treated as
domestic.

(b) The Contractor agrees that only domestic construc-
tion material will be used by the Contractor, subcontrac-
tors, materialmen, and suppliers in the performance of
this contract, except for foreign construction materials, if
any, listed in this contract. (The foregoing requirements are
administered in accordance with Executive Order No.
10582, dated December 17, 1954, as amended, and Subpart
25.2 of the FAR))

(End of clause)

52.225-6 Balance of Payments Program Certificate.

As prescribed in 25.305(a), insert the following provi-
sion:

BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (APR 1985)

(a) The offeror hereby certifies that each end product or
service, except the end products or services listed below, is
a domestic end product or service (as defined in the clause
entitled “Balance of Payments Program™) and that compo-
nents of unknown origin have been considered to have
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been mined, produced, or manufactured outside the United
States.

Excluded End Products or Services

LiNE ITEM No. COuUNTRY OF ORIGIN

(List as necessary)

(b) For evaluation purposes only, each offer of an end
product other than a domestic end product shall be
increased by 50 percent. Any domestic end product offer
that exceeds such evaluated other end product shall be con-
sidered unreasonable in cost or inconsistent with the public
interest.

(End of provision)

52.225-7 Balance of Payments Program.

As prescribed in 25.305(c), insert the following clause
in solicitations and contracts for acquiring supplies or ser-
vices for use outside the United States, unless one or more
of the exceptions in 25.302(b) applies or the acquisition is
made under the Trade Agreements Act of 1979 (see
Subpart 25.4):

BALANCE OF PAYMENTS PROGRAM
(APR 1984)

(a) This clause implements the Balance of Payments
Program by providing a preference for domestic end prod-
ucts or services over foreign end products or services.

“Components’, as used in this clause, means those arti-
cles, materials, and supplies directly incorporated into the
end products.

“Domestic end product”, as used in this clause, means—

(1) An unmanufactured end product mined or pro-
duced in the United States; or
(2) An end product manufactured in the United

States, if the cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of
the cost of al its components. Components of foreign
origin of the same class or kind as those that the agency
determines are not mined, produced, or manufactured in
the United States in sufficient reasonably available com-
mercial quantities of a satisfactory quality shall be treat-
ed as domestic. Components of unknown origin shall be
considered foreign. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.

“Domestic services’, as used in this clause, means ser-
vices performed in the United States. If services provided
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under a single contract are performed both in and outside
the United States, they shall be considered domestic if 25
percent or less of their total cost is attributable to services
(including incidental supplies used in connection with
these services) performed outside the United States.

“End product”, as used in this clause, means an article,
material, or supply acquired for public use under this con-
tract.

“Foreign end product”, as used in this clause, means a
product other than a domestic end product.

(b) The contractor agrees that there will be delivered
under this contract only domestic end products or ser-
vices unless, in its offer, it specified delivery of foreign
end products or services in the provision entitled
“Balance of Payments Program Certificate.” An offer
based on supplying a foreign end product or service, if
accepted, will permit the contractor to supply a product
or service without regard to the requirements of this
clause.

(c) Offers will be evaluated in accordance with para-
graph 25.303(b) of the Federal Acquisition Regulation.

(End of clause)

52.225-8 Buy American Act—Trade Agreements—
Balance of Payments Program Certificate.

As prescribed in 25.408(a)(1), insert the following pro-
vision:

BUY AMERICAN ACT—TRADE AGREEMENTS—
BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (JAN 1994)

(a) The offeror hereby certifies that each end product,
except those listed in paragraph (b) of this provision, is a
domestic end product (as defined in the clause entitled
“Buy American Act—Trade Agreements—Balance of
Payments Program”) and that components of unknown ori-
gin have been considered to have been mined, produced, or
manufactured outside the United States, a designated coun-
try, a North American Free Trade Agreement (NAFTA)
country, or a Caribbean Basin country, as defined in section
25.401 of the Federal Acquisition Regulation.

(b) Excluded End Products:

LiNE ITEM No. COuUNTRY OF ORIGIN

(List as necessary)

(c) Offers will be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each

excluded end product listed in paragraph (b) of this provi-
sion, offerors must identify and certify below those exclud-
ed end products that are designated or NAFTA country end
products, or Caribbean Basin country end products.
Products that are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following:

(1) The offeror certifies that the following supplies
qualify as“designated or NAFTA country end products”
as those terms are defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of
Payments Program:”

(Insert line item numbers)

(2) The offeror certifies that the following supplies
qualify as “Caribbean Basin country end products’ as
that term is defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of
Payments Program”:

(Insert line item numbers)
(d) Offers will be evaluated in accordance with Part 25
of the Federal Acquisition Regulation.
(End of provision)

52.225-9 Buy American Act—Trade Agreements—

Balance of Payments Program.

As prescribed in 25.408(a)(2), insert the following
clause:

BUY AMERICAN ACT—TRADE AGREEMENTS—
BALANCE OF PAYMENTS PROGRAM
(JAN 1996)

(8 This clause implements the Buy American Act (41
U.S.C. 10), the Trade Agreements Act of 1979 (19 U.S.C.
2501-2582), the North American Free Trade Agreement
(NAFTA) Implementation Act (Pub. L. 103-182, 107 Stat.
2057), and the Balance of Payments Program by providing
a preference for domestic end products over foreign end
products, except for certain foreign end products which
meet the requirements for classification as designated,
NAFTA, or Caribbean Basin country end products.

“Caribbean Basin country end product”, as used in this
clause, means an article that: (1) Is wholly the growth,
product, or manufacture of a Caribbean Basin country (as
defined in section 25.401 of the Federal Acquisition
Regulation (FAR) or (2) in the case of an article which con-
sists in whole or in part of materials from another country
or instrumentality, has been substantialy transformed into
anew and different article of commerce with a name, char-
acter, or use distinct from that of the article or articles from
which it was so transformed. The term refers to a product
offered for purchase under a supply contract, but for pur-
poses of calculating the value of the end product includes
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services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself. The term
excludes products that are excluded from duty-free treat-
ment for Caribbean countries under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2703(b)). These exclu-
sions presently consist of (i) textiles and apparel articles
that are subject to textile agreements; (ii) footwear, hand-
bags, luggage, flat goods, work gloves, and leather wearing
apparel not designated as eligible articles for the purpose of
the Generalized System of Preferences under title V of the
Trade Act of 1974; (iii) tuna, prepared or preserved in any
manner in airtight containers; (iv) petroleum, or any prod-
uct derived from petroleum; and (v) watches and watch
parts (including cases, bracelets and straps), of whatever
type including, but not limited to, mechanical, quartz digi-
tal or quartz analog, if such watches or watch parts contain
any material that is the product of any country to which the
Tariff Schedule of the United States (TSUS) column 2 rates
of duty apply.

“Components’, as used in this clause, means those arti-
cles, materials, and supplies incorporated directly into the
end products.

“Designated country end product”, as used in this
clause, means an article that (1) is wholly the growth, prod-
uct, or manufacture of the designated country (as defined at
FAR 25.401), or (2) in the case of an article which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed into a
new and different article of commerce with aname, charac-
ter, or use distinct from that of the article or articles from
which it was so transformed. The term refers to a product
offered for purchase under a supply contract, but for pur-
poses of calculating the value of the end product includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself.

“Domestic end product”, as used in this clause, means
(1) an unmanufactured end product mined or produced in
the United States, or (2) an end product manufactured in
the United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50
percent of the cost of all its components. A component
shall also be considered to have been mined, produced, or
manufactured in the United States (regardless of its source
in fact) if the end product in which it is incorporated is
manufactured in the United States and the component is of
aclass or kind (i) determined by the Government to be not
mined, produced, or manufactured in the United States in
sufficient and reasonably available commercia quantities
of a satisfactory quality, or (ii) to which the agency head
concerned has determined that it would be inconsistent
with the public interest to apply the restrictions of the Buy
American Act.

“Eligible product”, as used in this clause, means a desig-
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nated, North American Free Trade Agreement (NAFTA),
or Caribbean Basin country end product.

“End products’, as used in this clause, means those arti-
cles, materials, and supplies to be acquired under this con-
tract for public use.

“Foreign end product”, as used in this clause, means an
end product other than a domestic end product.

“NAFTA country”, as used in this clause, means Canada
or Mexico.

“NAFTA country end product”, as used in this clause,
means an article that (1) is wholly the growth, product, or
manufacture of a NAFTA country, or (2) in the case of an
article which consists in whole or in part of materials from
another country or instrumentality, has been substantially
transformed in a NAFTA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except trans-
portation services) incidental to its supply; provided, that
the value of those incidental services does not exceed that
of the product itself.

(b) The Contracting Officer has determined that the
Trade Agreements Act and NAFTA apply to this acquisi-
tion. Unless otherwise specified, the Acts apply to all
items in the schedule. The Contractor agrees to deliver
under this contract only domestic end products unless, in
its offer, it specifies delivery of foreign end productsin the
provision entitled “Buy American Act—Trade
Agreements—Balance of Payments Program Certificate.”
An offer certifying that a designated, NAFTA, or
Caribbean Basin country end product will be supplied
reguires the Contractor to supply a designated, NAFTA, or
Caribbean Basin country end product or, at the
Contractor's option, a domestic end product. Contractors
may not supply a foreign end product for the line items
subject to the Trade Agreements Act unless—

(1) The foreign end product is an eligible product
(see FAR 25.401);

(2) The Contracting Officer determines that offers of
domestic end products or of eligible products are either
not received or are insufficient to fulfill the
Government’s requirements; or

(3) A waiver is granted under section 302 of the
Trade Agreements Act of 1979 (see FAR 25.402(c)).

(c) Offers will be evaluated in accordance with the poli-
cies and procedures of Subpart 25.4 of the FAR.

(End of clause)

52.225-10 Duty-Free Entry.

As prescribed in 25.605(a), insert the following clause
in solicitations and contracts over $100,000 that provide
for, or anticipate furnishing to the Government, supplies to
be imported into the customs territory of the United States.
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As prescribed in 25.605(b), the clause may be used in con-
tracts of $100,000 or less if such action is consistent with
the policy in 25.602. When used in contracts of $100,000
or less, paragraphs (b)(1) and (i)(2) shall be modified to
reduce the dollar figure.

DUTY-FREE ENTRY (APR 1984)

(a) Except as otherwise approved by the Contracting
Officer, no amount is or will be included in the contract
price for any duties on supplies specifically identified in
the Schedule to be accorded duty-free entry.

(b) Except for supplies listed in the Schedule to be
accorded duty-free entry, and except as provided under any
other clause of this contract or in paragraph (c) of this
clause, the following procedures apply:

(1) The Contractor shall notify the Contracting
Officer in writing of any purchase of foreign supplies
(including, without limitation, raw materials, compo-
nents, and intermediate assemblies) in excess of $10,000
that are to be imported into the customs territory of the
United States for delivery to the Government or for
incorporation into end items to be delivered under this
contract. The notice shall be furnished to the
Contracting Officer at least 20 days before the importa-
tion and shall identify (i) the foreign supplies, (ii) the
estimated amount of duty, and (iii) the country of origin.

(2) If the Contracting Officer determines that these
supplies should be entered duty-free, the Contracting
Officer shall notify the Contractor within 10 days.

(3) Except as otherwise approved by the Contracting
Officer, the contract price shall be reduced by (or the
allowable cost shall not include) the amount of duty that
would be payable if the supplies were not entered duty-
free.

(c) Paragraph (b) of this clause shall not apply to pur-
chases of foreign suppliesif (1) they are identical in nature
with items purchased by the Contractor or any subcontrac-
tor in connection with its commercia business and (2) seg-
regation of these supplies to ensure use only on
Government contracts containing duty-free entry provi-
sionsis not economical or feasible.

(d) The Contractor warrants that all supplies for
which duty-free entry is to be claimed are intended
to be delivered to the Government or incorporated into
the end items to be delivered under this contract, and that
duty shall be paid to the extent that these supplies, or
any portion of them, are diverted to non-Governmental
use, other than as scrap or salvage or as a result
of acompetitive sale authorized by the Contracting Officer.

(e) The Government agrees to execute any required
duty-free entry certificates for items specified in this con-
tract or approved by the Contracting Officer and to assist
the Contractor in obtaining duty-free entry of the supplies.

(f) All shipping documents covering the supplies to be
entered duty-free shall consign the shipments to the con-
tracting agency in care of the Contractor and shall include

the delivery address of the Contractor (or contracting agen-
cy, if appropriate). The documents shall bear the following
information:

(1) Government prime contract number.

(2) Identification of carrier.

(3) The notation “UNITED STATES GOVERN-

MENT, [agency] , Duty-free entry to be
claimed pursuant to Item No(s) [from Tariff
Schedules] , Tariff Schedules of the United States

(19 U.S.C. 1202). Upon arrival of shipment at port of
entry, District Director of Customs, please release
shipment under 19 CFR 142 and notify [cognizant con-
tract administration office] for execution of Customs
Forms 7501 and 7501-A and any required duty-free
entry certificates.”

(4) Gross weight in pounds (if freight is based on
space tonnage, state cubic feet in addition to gross ship-
ping weight).

(5) Estimated value in United States dollars.

(g) The Contractor agrees to instruct the foreign supplier
to consign the shipment as specified in (f) of this clause, to
mark all packages with the words “UNITED STATES
GOVERNMENT” and the title of the contracting agency,
and to accompany the shipment with at least two copies of
the bill of lading (or other shipping document) for use by
the Digtrict Director of Customs at the port of entry.

(h) The Contractor agrees to notify in writing the cog-
nizant contract administration office immediately upon
notification from the Contracting Officer that duty-free
entry will be accorded (or, if the duty-free supplies were
listed in the contract Schedule, upon award by the
Contractor to the overseas supplier). The notice shall iden-
tify (1) the foreign supplies, (2) the country of origin, (3)
the contract number, and (4) the scheduled delivery date(s).

(i) The Contractor agrees to insert the substance of this
clause in any subcontract under which—

(1) There will be imported into the customs territory
of the United States supplies identified in the Schedule
as supplies to be accorded duty-free entry; or

(2) Other foreign supplies in excess of $10,000 may
be imported into the customs territory of the United
States.

(End of clause)

52.225-11 Restrictionson Certain Foreign Purchases.

As prescribed in 25.704, insert the following clause in
solicitations and contracts:

RESTRICTIONS ON CERTAIN FOREIGN
PURCHASES (MAY 1992)

(8) Unless advance written approval of the Contracting
Officer is obtained, the Contractor shall not acquire for use
in the performance of this contract—

(1) Any supplies or services originating from sources
within the communist areas of North Korea, Vietnam,

Cambodia, or Cuba;
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(2) Any supplies that are or were located in or trans-
ported from or through North Korea, Vietnam,
Cambodia, or Cuba; or

(3) Arms, ammunition, or military vehicles produced
in South Africa, or manufacturing data for such articles.
(b) The Contractor shall not acquire for use in the per-

formance of this contract supplies or services originating
from sources within Iraq, any supplies that are or were
located in or transported from or through Iraqg, or any sup-
plies or services from entities controlled by the
Government of Irag.

(c) The Contractor agrees to insert the provisions of this
clause, including this paragraph (c), in all subcontracts
hereunder.

(End of clause)

52.225-12—52.225-13 [Reserved)]

52.225-14 Inconsistency Between English Version and

Tranglation of Contract.

As prescribed at 25.902, insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION

AND TRANSLATION OF CONTRACT (AUG 1989)

In the event of inconsistency between any terms of this
contract and any trandlation thereof into another language,
the English language meaning shall control.

(End of clause)

52.225-15 Buy American Act—Construction Materials
under Trade Agreements Act and North American
Free Trade Agreement.

As prescribed in 25.205(b)(1), insert the following
clause:
BUY AMERICAN ACT—CONSTRUCTION
MATERIALS UNDER TRADE AGREEMENTSACT
AND NORTH AMERICAN FREE TRADE
AGREEMENT (JAN 1996)
(a) Definitions. Asused in thisclause—
“Components’ means those articles, materials, and sup-
pliesincorporated directly into construction materials.
“Construction material” means an article, material, or
supply brought to the construction site for incorporation
into the building or work. Construction material also
includes an item brought to the site pre-assembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, which are discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a sin-
gle and distinct construction material regardliess of when
or how the individual parts or components of such systems
are delivered to the construction site.
“Designated country construction material” means a
construction material that (a) is wholly the growth, product,
or manufacture of a designated country (as defined at FAR
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25.401), or (b) in the case of a construction material which
consistsin whole or in part of materials from another coun-
try or instrumentality, has been substantially transformed in
a designated country into a new and different construction
material distinct from the materials from which it was
transformed.

“Domestic construction material” means (1) an unmanu-
factured construction material mined or produced in the
United States, or (2) a construction material manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of
foreign origin of the same class or kind as the construction
materials determined to be unavailable pursuant to sub-
paragraph 25.202(a)(3) of the Federal Acquisition
Regulation (FAR) shall be treated as domestic.

“North American Free Trade Agreement (NAFTA)
country” means Canada or Mexico.

“NAFTA country construction material” means a con-
struction material that (a) is wholly the growth, product, or
manufacture of a NAFTA country, or (b) in the case of a
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a NAFTA country into a new
and different construction material distinct from the materi-
alsfrom which it was transformed.

(b) The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic material. In
addition, the Trade Agreements Act and the North
American Free Trade Agreement (NAFTA) provide that
designated country and NAFTA construction materials are
exempted from application of the Buy American Act.

(c) The Contractor agrees that only domestic construc-
tion materials, NAFTA country construction materials or
designated country construction materials will be used by
the Contractor, subcontractors, material men and suppliers
in the performance of this contract, except for other foreign
construction materials, if any, listed in this contract.

(End of clause)

Alternate | (JAN 1996). As prescribed in 25.205(b)(2),
substitute the following paragraphs (b) and (c) in place of
paragraphs (b) and (c) of the basic clause:

(b) The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic material. In
addition, the North American Free Trade Agreement
(NAFTA) provides that NAFTA construction materials are
exempted from application of the Buy American Act.

(c) The Contractor agrees that only domestic construc-
tion materials or NAFTA country construction materials
will be used by the Contractor, subcontractors, material
men and suppliers in the performance of this contract,
except for other foreign construction materials, if any, list-
ed in this contract.

52.225-16—52.225-17 [Reserved]
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52.225-18 European Union Sanction for End Products.

As prescribed in 25.1003(a) insert the following clause:

EUROPEAN UNION SANCTION
FOR END PRODUCTS (JAN 1996)

(a) Definitions. Asused inthisclause—

“Sanctioned European Union (EU) end product”
means an article that (1) is wholly the growth, product or
manufacture of a sanctioned member state of the EU, or
(2) in the case of an article which consists in whole or in
part of materials from another country or instrumentally,
has been substantially transformed in a sanctioned EU
country into a new and different article of commerce with
a name, character or use distinct from that from which it
was so transformed. The term refers to a product offered
for purchase under a supply contract, but for purposes of
calculating the value of the end product includes services
(except transportation services) incidental to its supply;
provided, that the value of these incidental services does
not exceed that of the product itself.

“Sanctioned member state of the EU” is any of the fol-
lowing countries. Austria, Belgium, Denmark, Finland,
France, Ireland, Italy, Luxembourg, the Netherlands,
Sweden, and the United Kingdom.

(b) Agreement. The Contractor agrees that no sanc-
tioned EU end products will be delivered under this con-
tract.

(End of clause)

52.225-19 European Union Sanction for Services.
As prescribed in 25.1003(b), insert the following clause:
EUROPEAN UNION SANCTION
FOR SERVICES (JAN 1996)

(a) Definition. “Sanctioned member state of the
European Union (EU),” as used in this clause, is any of the
following countries: Austria, Belgium, Denmark, Finland,
France, Ireland, Italy, Luxembourg, the Netherlands,
Sweden, and the United Kingdom.

(b) Agreement. The Contractor agrees not to perform
services under this contract in a sanctioned member state of
the EU. This does not apply to subcontracts.

(End of clause)

52.225-20 Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program Certificate.

As prescribed in 25.408(a)(3), insert the following pro-
vision:
BUY AMERICAN ACT—NORTH AMERICAN FREE
TRADE AGREEMENT IMPLEMENTATION
ACT—BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (JAN 1994)
(@ The offeror hereby certifies that each end product,

except those listed in paragraph (b) of this provision, is a

domestic end product (as defined in the clause entitled

“Buy American Act—North American Free Trade
Agreement (NAFTA) Implementation Act—Balance of
Payments Program™) and that components of unknown ori-
gin have been considered to have been mined, produced, or
manufactured outside the United States.

(b) Excluded End Products:

LINE ITEM No. COUNTRY OF ORIGIN

(List as necessary)

(c) Offers will be evaluated by giving certain prefer-
ences to domestic end products or NAFTA country end
products over other end products. In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify and certify below those excluded end products that are
NAFTA country end products. Products that are not identi-
fied and certified below will not be deemed NAFTA coun-
try end products. Offerors must certify by inserting the
applicable line item numbers in the following:

(1) The offeror certifies that the following supplies
qualify as “NAFTA country end products’ as that term
is defined in the clause entitled “Buy American
Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program:”

(Insert line item numbers)
(d) Offers will be evaluated in accordance with FAR
Part 25.
(End of provision)

52.225-21 Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program.

As prescribed in 25.408(a)(4), insert the following clause:

BUY AMERICAN ACT—NORTH AMERICAN FREE
TRADE AGREEMENT IMPLEMENTATION
ACT—BALANCE OF PAYMENTS PROGRAM
(JAN 1996)

(a) Definitions. Asused in this clause—

“Components” means those articles, materials, and sup-
pliesincorporated directly into the end products.

“Domestic end product” means (1) an unmanufactured
end product mined or produced in the United States, or (2) an
end product manufactured in the United States, if the cost of
its components mined, produced, or manufactured in the

United States exceeds 50 percent of the cost of al its compo-

nents. A component shall also be considered to have been

mined, produced, or manufactured in the United States

(regardless of its source in fact) if the end product in which it

is incorporated is manufactured in the United States and the
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component is of a class or kind (i) determined by the
Government to be not mined, produced, or manufactured in
the United States in sufficient and reasonably available com-
mercia quantities of a satisfactory qudlity, or (ii) to which the
agency head concerned has determined that it would be
inconsistent with the public interest to apply the restrictions
of the Buy American Act.

“End products’ means those articles, materials, and sup-
plies to be acquired under this contract for public use.

“Foreign end product” means an end product other than
adomestic end product.

“North American Free Trade Agreement” (NAFTA)
country means Canada or Mexico.

“NAFTA country end product” means an article that
(1) is wholly the growth, product, or manufacture of a
NAFTA country, or (2) in the case of an article which
consists in whole or in part of materials from another
country or instrumentality, has been substantially trans-
formed in a NAFTA country into a new and different
article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for
purchase under a supply contract, but for purposes of cal-
culating the value of the end product includes services
(except transportation services) incidental to its supply;
provided, that the value of those incidental services does
not exceed that of the product itself.

(b) This clause implements the Buy American Act (41

52-118.4

U.S.C. 10), the North American Free Trade Agreement
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), and
the Balance of Payments Program by providing a preference
for domestic end products over foreign end products, except
for certain foreign end products which meet the requirements
for classification as NAFTA country end products.

(c) The Contracting Officer has determined that the
NAFTA applies to this acquisition. Unless otherwise spec-
ified, the Act applies to all items in the schedule. The
Contractor agrees to deliver under this contract only
domestic end products unless, in its offer, it specifies deliv-
ery of foreign end products in the provision entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program
Certificate.” An offer certifying that a NAFTA country end
product will be supplied requires the Contractor to supply a
NAFTA country end product or, at the Contractor's option,
adomestic end product.

(d) Offers will be evaluated in accordance with the poli-
cies and procedures of Subpart 25.4 of the Federal
Acquisition Regulation.

(End of clause)

52.226 [Reserved]
52.226-1 Utilization of Indian Organizations and

I ndian-Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:
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