
PART 37

SERVICE CONTRACTING

37.000 Scope of part.
This part prescribes general policy and procedures for

acquiring services by contract, and includes but does not
limit coverage to only those services to which the Service
Contract Act of 1965 applies (see 37.107). It distinguishes
between contracts for personal services and those for non-
personal services and includes special conditions to be
observed in acquiring advisory and assistance services.
Dismantling, demolition, or removal of improvements is
covered in Subpart 37.3. This part does not regulate the
obtaining of services by direct appointment, under normal
civil service employment procedures, or by cooperative
agreement.

SUBPART 37.1—SERVICE CONTRACTS—
GENERAL

37.101 Definitions.
“Child care services” means child protective services

(including the investigation of child abuse and neglect
reports), social services, health and mental health care, child
(day) care, education (whether or not directly involved in
teaching), foster care, residential care, recreational or reha-
bilitative programs, and detention, correctional, or treatment
services.

“Nonpersonal services contract” means a contract under
which the personnel rendering the services are not subject,
either by the contract’s terms or by the manner of its admin-
istration, to the supervision and control usually prevailing in
relationships between the Government and its employees.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor
personnel appear, in effect, Government employees (see
37.104).

“Service contract” means a contract that directly engages
the time and effort of a contractor whose primary purpose is
to perform an identifiable task rather than to furnish an end
item of supply. A service contract may be either a nonper-
sonal or personal contract. It can also cover services per-
formed by either professional or nonprofessional personnel
whether on an individual or organizational basis. Some of
the areas in which service contracts are found include the
following:

(a) Maintenance, overhaul, repair, servicing, rehabilita-
tion, salvage, modernization, or modification of supplies,
systems, or equipment.

(b) Routine recurring maintenance of real property.
(c) Housekeeping and base services.

(d) Advisory and assistance services.
(e) Operation of Government-owned equipment facili-

ties, and systems.
(f) Communications services.
(g) Architect-Engineering (see Subpart 36.6).
(h) Transportation and related services (see Part 47).
(i) Research and development (see Part 35).

37.102 Policy.
(a) Agencies shall generally rely on the private sector for

commercial services (see OMB Circular No. A-76, Policies
for Acquiring Commercial or Industrial Products and
Services Needed by the Government).

(b) In no event may a contract be awarded for the perfor-
mance of an inherently governmental function.

(c) The relative costs of Government and contract perfor-
mance require appropriate consideration where Government
performance is practicable (see Subpart 7.3).

(d) Nonpersonal service contracts are proper under gen-
eral contracting authority.

37.103 Contracting officer responsibility.
(a) The contracting officer is responsible for ensuring

that a proposed contract for services is proper. For this pur-
pose the contracting officer shall—

(1) Determine whether the proposed service is for a
personal or nonpersonal services contract using the defi-
nitions in 37.101 and the guidelines in 37.104;

(2) In doubtful cases, obtain the review of legal coun-
sel; and

(3) Document the file (except as provided in para-
graph (b) of this section) with (i) the opinion of legal
counsel, if any, (ii) a memorandum of the facts and ratio-
nale supporting the conclusion that the contract does not
violate the provisions in 37.104(b), and (iii) any further
documentation that the contracting agency may require.
(b) Nonpersonal services contracts are exempt from the

requirements of subparagraph (a)(3) of this section.
(c)  Verify that the contract file contains the certifications

required of contractor employees serving as Government
procurement officials (see 3.104-9).

(d) Ensure that contracts for child care services include
requirements for criminal history background checks on
employees who will perform child care services under the
contract in accordance with 42 U.S.C. 13041, as amended,
and agency procedures.

37.104 Personal services contracts.
(a) As indicated in 37.101, a personal services contract is

characterized by the employer-employee relationship it cre-
ates between the Government and the contractor’s person-
nel. The Government is normally required to obtain its
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employees by direct hire under competitive appointment or
other procedures required by the civil service laws.
Obtaining personal services by contract, rather than by
direct hire, circumvents those laws unless Congress has
specifically authorized acquisition of the services by con-
tract.

(b) Agencies shall not award personal services contracts
unless specifically authorized by statute (e.g., 5 U.S.C.
3109) to do so.

(c)(1) An employer-employee relationship under a ser-
vice contract occurs when, as a result of (i) the contract’s
terms or (ii) the manner of its administration during perfor-
mance, contractor personnel are subject to the relatively
continuous supervision and control of a Government officer
or employee. However, giving an order for a specific article
or service, with the right to reject the finished product or
result, is not the type of supervision or control that converts
an individual who is an independent contractor (such as a
contractor employee) into a Government employee.

(2) Each contract arrangement must be judged in the
light of its own facts and circumstances, the key question
always being: Will the Government exercise relatively
continuous supervision and control over the contractor
personnel performing the contract. The sporadic, unau-
thorized supervision of only one of a large number of
contractor employees might reasonably be considered
not relevant, while relatively continuous Government
supervision of a substantial number of contractor
employees would have to be taken strongly into account
(see (d) below).
(d) The following descriptive elements should be used as

a guide in assessing whether or not a proposed contract is
personal in nature:

(1) Performance on site.
(2) Principal tools and equipment furnished by the

Government.
(3) Services are applied directly to the integral effort

of agencies or an organizational subpart in furtherance of
assigned function or mission.

(4) Comparable services, meeting comparable needs,
are performed in the same or similar agencies using civil
service personnel.

(5) The need for the type of service provided can rea-
sonably be expected to last beyond 1 year.

(6) The inherent nature of the service, or the manner
in which it is provided, reasonably requires directly or
indirectly, Government direction or supervision of con-
tractor employees in order to—

(i) Adequately protect the Government’s interest;
(ii) Retain control of the function involved; or
(iii) Retain full personal responsibility for the

function supported in a duly authorized Federal offi-
cer or employee.

(e) When specific statutory authority for a personal ser-
vice contract is cited, obtain the review and opinion of legal
counsel.

(f) Personal services contracts for the services of individ-
ual experts or consultants are limited by the Classification
Act. In addition, the Office of Personnel Management has
established requirements which apply in acquiring the per-

sonal services of experts or consultants in this manner (e.g.,
benefits, taxes, conflicts of interest). Therefore, the contract-
ing officer shall effect necessary coordination with the cog-
nizant civilian personnel office.

37.105 Competition in service contracting.
(a) Unless otherwise provided by statute, contracts for

services shall be awarded through sealed bidding whenever
the conditions in 6.401(a) are met, (except see 6.401(b)).

(b) The provisions of statute and Part 6 is this regulation
requiring competition apply fully to service contracts. The
method of contracting used to provide for competition may
vary with the type of service being acquired and may not
necessarily be limited to price competition.

37.106 Funding and term of service contracts.
(a)  When contracts for services are funded by annual

appropriations, the term of contracts so funded shall not
extend beyond the end of the fiscal year of the appropriation
except when authorized by law (see paragraph (b) of this
section for certain service contracts, 32.703-2 for contracts
conditioned upon availability of funds, and 32.703-3 for
contracts crossing fiscal years).

(b)  41 U.S.C. 253l, as amended by Section 1073 of the
Federal Acquisition Streamlining Act of 1994 (Pub. L. 103-
355), authorizes the head of any executive agency except
the Department of Defense, United States Coast Guard, and
the National Aeronautics and Space Administration (41
U.S.C. 252(a)(1)), to enter into a basic contract, options, or
orders under that contract for procurement of severable ser-
vices for a period that begins in one fiscal year and ends in
the next fiscal year if the period of the basic contract,
options or orders under that contract does not exceed one
year each.  Funds made available for a fiscal year may be
obligated for the total amount of an action entered into
under this authority (see 32.703-3(b)).  Consult agency sup-
plements for similar authorities that may exist for the
Department of Defense, United States Coast Guard, or the
National Aeronautics and Space Administration.

37.107 Service Contract Act of 1965.
The Service Contract Act of 1965 (41 U.S.C. 351-357)

(the Act) provides for minimum wages and fringe benefits
as well as other conditions of work under certain types of
service contracts. Whether or not the Act applies to a specif-
ic service contract will be determined by the definitions and
exceptions given in the Act, or implementing regulations.

37.108 Small business Certificate of Competency.
In those service contracts for which the Government

requires the highest competence obtainable, as evidenced in
a solicitation by a request for a technical/management pro-
posal and a resultant technical evaluation and source selec-
tion, the small business Certificate of Competency proce-
dures may not apply (see Subpart 19.6).

37.109 Services of quasi-military armed forces.
Contracts with “Pinkerton Detective Agencies or similar

organizations” are prohibited by 5 U.S.C. 3108. This prohi-
bition applies only to contracts with organizations that offer
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quasi-military armed forces for hire, or with their employ-
ees, regardless of the contract’s character. An organization
providing guard or protective services does not thereby
become a “quasi-military armed force,” even though the
guards are armed or the organization provides general
investigative or detective services. (See 57 Comp. Gen.
524.)

37.110 Solicitation provisions and contract clauses.
(a) The contracting officer shall insert the provision at

52.237-1, Site Visit, in solicitations for services to be per-
formed on Government installations, unless the solicitation
is for construction.

(b) The contracting officer shall insert the clause at
52.237-2, Protection of Government Buildings, Equipment,
and Vegetation, in solicitations and contracts for services to
be performed on Government installations, unless a con-
struction contract is contemplated.

(c) The contracting officer may insert the clause at
52.237-3, Continuity of Services, in solicitations and con-
tracts for services, when—

(1)  The services under the contract are considered
vital to the Government and must be continued without
interruption and when, upon contract expiration, a suc-
cessor, either the Government or another contractor,
may continue them; and

(2)  The Government anticipates difficulties during
the transition from one contractor to another or to the
Government.  Examples of instances where use of the
clause may be appropriate are services in remote loca-
tions or services requiring personnel with special securi-
ty clearances.  
(d) See 9.508 regarding the use of an appropriate provi-

sion and clause concerning the subject of conflict-of-inter-
est, which may at times be significant in solicitations and
contracts for services.

(e) The contracting officer shall also insert in solicita-
tions and contracts for services the provisions and clauses
prescribed elsewhere in the FAR, as appropriate for each
acquisition, depending on the conditions that are applica-
ble.

37.111 Extension of services.
Award of contracts for recurring and continuing service

requirements are often delayed due to circumstances
beyond the control of contracting offices.  Examples of cir-
cumstances causing such delays are bid protests and
alleged mistakes in bid.  In order to avoid negotiation of
short extensions to existing contracts, the contracting offi-
cer may include an option clause (see 17.208(f)) in solicita-
tions and contracts which will enable the Government to
require continued performance of any services within the
limits and at the rates specified in the contract. However,
these rates may be adjusted only as a result of revisions to
prevailing labor rates provided by the Secretary of Labor.

The option provision may be exercised more than once, but
the total extension of performance thereunder shall not
exceed 6 months.

37.112  Government use of private sector temporaries.
Contracting officers may enter into contracts with tem-

porary help service firms for the brief or intermittent use of
the skills of private sector temporaries.  Services furnished
by temporary help firms shall not be regarded or treated as
personal services.  These services shall not be used in lieu
of regular recruitment under civil service laws or to dis-
place a Federal employee.  Acquisition of these services
shall comply with the authority, criteria, and conditions of
5 CFR Part 300, Subpart E, Use of Private Sector
Temporaries, and agency procedures.

37.113  Severance payments to foreign nationals.

37.113-1  Waiver of cost allowability limitations.
(a) The head of any agency, or designee, may waive the

31.205-6(g)(3) cost allowability limitations on severance
payments to foreign nationals for contracts that—

(1) Provide significant support services for (i) mem-
bers of the armed forces stationed or deployed outside
the United States, or (ii) employees of an executive
agency posted outside the United States; and

(2) Will be performed in whole or in part outside the
United States.  
(b) Waivers can be granted only before contract award.
(c) Waivers cannot be granted for—

(1) Military banking contracts, which are covered by
10 U.S.C. 2324(e)(2); or

(2) Severance payments made by a contractor to a
foreign national employed by the contractor under a
DOD service contract in the Republic of the Philippines,
if the discontinuation of the foreign national is the result
of the termination of basing rights of the United States
military in the Republic of the Philippines (section
1351(b) of Public Law 102-484, 10 U.S.C. 1592, note).

37.113-2  Solicitation provision and contract clause.
(a) Use the provision at 52.237-8, Restriction on

Severance Payments to Foreign Nationals, in all solicita-
tions that meet the criteria in 37.113-1(a), except for those
excluded by 37.113-1(c).

(b) When the head of an agency, or designee, has grant-
ed a waiver pursuant to 37.113-1, use the clause at 52.237-
9, Waiver of Limitation on Severance Payments to Foreign
Nationals.

SUBPART 37.2—ADVISORY AND ASSISTANCE
SERVICES

37.200  Scope of subpart.
This subpart prescribes policies and procedures for
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acquiring advisory and assistance services by contract.
The subpart applies to contracts, whether made with indi-
viduals or organizations, that involve either personal or
nonpersonal services.

37.201  Definitions.
“Advisory and assistance services” means those services

provided under contract by nongovernmental sources to
support or improve:  organizational policy development;
decision-making; management and administration; pro-
gram and/or project management and administration; or
R&D activities.  It can also mean the furnishing of profes-
sional advice or assistance rendered to improve the effec-
tiveness of Federal management processes or procedures
(including those of an engineering and technical nature).
In rendering the foregoing services, outputs may take the
form of information, advice, opinions, alternatives, analy-
ses, evaluations, recommendations, training and the day-to-
day aid of support personnel needed for the successful per-
formance of ongoing Federal operations.  All advisory and
assistance services are to be classified in one of the follow-
ing definitional subdivisions:

(a) Management and professional support services, i.e.,
contractual services that provide assistance, advice or train-
ing for the efficient and effective management and opera-
tion of organizations, activities (including management and
support services for R&D activities), or systems.  These
services are normally closely related to the basic responsi-
bilities and mission of the agency originating the require-
ment for the acquisition of services by contract.  Included
are efforts that support or contribute to improved organiza-
tion of program management, logistics management, pro-
ject monitoring and reporting, data collection, budgeting,
accounting, performance auditing, and administrative/ tech-
nical support for conferences and training programs;

(b) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/
evaluations in support of policy development, decision-
making, management, or administration.  Included are
studies in support of R&D activities. Also included are
acquisitions of models, methodologies, and related soft-
ware supporting studies, analyses or evaluations; or

(c) Engineering and technical services, i.e., contractual
services used to support the program office during the
acquisition cycle by providing such services as systems
engineering and technical direction (see 9.505-1(b)) to
ensure the effective operation and maintenance of a
weapon system or major system as defined in OMB
Circular No. A-109 or to provide direct support of a
weapon system that is essential to research, development,
production, operation or maintenance of the system.

“Covered personnel,” as used in this subpart, means—
(a) An officer or an individual who is appointed in the

civil service by one of the following acting in an official
capacity:  (1) the President; (2) a Member of Congress; (3)

a member of the uniformed services; (4) an individual who
is an employee under 5 U.S.C. 2105; (5) the head of a
Government-controlled corporation; or (6) an adjutant gen-
eral appointed by the Secretary concerned under 32 U.S.C.
709(c).

(b) A member of the Armed Services of the United
States.

(c) A person assigned to a Federal agency who has been
transferred to another position in the competitive service in
another agency.

37.202  Exclusions.
The following activities and programs are excluded or

exempted from the definition of advisory or assistance ser-
vices:

(a) Routine Federal information processing services
unless they are an integral part of a contract for the acquisi-
tion of advisory and assistance services.

(b) Architectural and engineering services as defined in
the Brooks Architect-Engineers Act (Section 901 of the
Federal Property and Administrative Services Act of 1949,
40 U.S.C. 541).

(c) Research on theoretical mathematics and basic
research involving medical, biological, physical, social,
psychological, or other phenomena.

37.203  Policy.
(a) The acquisition of advisory and assistance services is

a legitimate way to improve Government services and oper-
ations.  Accordingly, advisory and assistance services may
be used at all organizational levels to help managers achieve
maximum effectiveness or economy in their operations.

(b) Subject to 37.205, agencies may contract for adviso-
ry and assistance services, when essential to the agency's
mission, to—

(1) Obtain outside points of view to avoid too limited
judgment on critical issues;

(2) Obtain advice regarding developments in indus-
try, university, or foundation research;

(3) Obtain the opinions, special knowledge, or skills
of noted experts;

(4) Enhance the understanding of, and develop alter-
native solutions to, complex issues;

(5) Support and improve the operation of organiza-
tions; or

(6) Ensure the more efficient or effective operation of
managerial or hardware systems.
(c) Advisory and assistance services shall not be—

(1) Used in performing work of a policy, decision-
making, or managerial nature which is the direct respon-
sibility of agency officials;

(2) Used to bypass or undermine personnel ceilings,
pay limitations, or competitive employment procedures;

(3) Contracted for on a preferential basis to former
Government employees;
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(4) Used under any circumstances specifically to aid
in influencing or enacting legislation; or

(5) Used to obtain professional or technical advice
which is readily available within the agency or another
Federal agency.
(d) Limitation on payment for advisory and assistance

services. Contractors may not be paid for services to con-
duct evaluations or analyses of any aspect of a proposal
submitted for an initial contract award unless—

(1) Neither covered personnel from the requesting
agency, nor from another agency, with adequate training
and capabilities to perform the required proposal evalua-
tion, are readily available and a written determination is
made in accordance with 37.204; 

(2) The contractor is a Federally-Funded Research and
Development Center (FFRDC) as authorized in Section 23
of the Office of Federal Procurement Policy (OFPP) Act
as amended (41 U.S.C. 419) and the work placed under
the FFRDC’s contract meets the criteria of 35.017-3; or

(3)  Such functions are otherwise authorized by law.

37.204  Guidelines for determining availability of 
personnel.
(a) The head of an agency shall determine, for each

evaluation or analysis of proposals, if sufficient personnel
with the requisite training and capabilities are available
within the agency to perform the evaluation or analysis of
proposals submitted for the acquisition.

(b) If, for a specific evaluation or analysis, such person-
nel are not available within the agency, the head of the
agency shall—

(1) Determine which Federal agencies may have per-
sonnel with the required training and capabilities; and

(2) Consider the administrative cost and time associat-
ed with conducting the search, the dollar value of the pro-
curement, other costs, such as travel costs involved in the
use of such personnel, and the needs of the Federal agen-
cies to make management decisions on the best use of
available personnel in performing the agency's mission.
(c) If the supporting agency agrees to make the required

personnel available, the agencies shall execute an agree-
ment for the detail of the supporting agency's personnel to
the requesting agency.

(d) If the requesting agency, after reasonable attempts to
obtain personnel with the required training and capabilities,
is unable to identify such personnel, the head of the agency
may make the determination required by 37.203.

(e) An agency may make a determination regarding the
availability of covered personnel for a class of proposals
for which evaluation and analysis would require expertise
so unique or specialized that it is not reasonable to expect
such personnel to be available.

37.205  Contracting officer responsibilities.
The contracting officer shall ensure that the determina-

tion required in accordance with the guidelines at 37.204
has been made prior to issuing a solicitation.

SUBPART 37.3—DISMANTLING, DEMOLITION,
OR REMOVAL OF IMPROVEMENTS

37.300 Scope of subpart. 
This subpart prescribes procedures for contracting for

dismantling or demolition of buildings, ground improve-
ments and other real property structures and for the
removal of such structures or portions of them (hereafter
referred to as “dismantling, demolition, or removal of
improvements”).

37.301 Labor standards. 
Contracts for dismantling, demolition, or removal of

improvements are subject to either the Service Contract
Act (4l U.S.C. 351-358) or the Davis-Bacon Act (40 U.S.C.
276a—276a-7). If the contract is solely for dismantling,
demolition, or removal of improvements, the Service
Contract Act applies unless further work which will result
in the construction, alteration, or repair of a public building
or public work at that location is contemplated. If such fur-
ther construction work is intended, even though by separate
contract, then the Davis-Bacon Act applies to the contract
for dismantling, demolition, or removal.

37.302 Bonds or other security. 
When a contract is solely for dismantling, demolition, or

removal of improvements, the Miller Act (40 U.S.C. 
270a-270f) (see 28.102) does not apply. However, the con-
tracting officer may require the contractor to furnish a per-
formance bond or other security (see 28.103) in an amount
that the contracting officer considers adequate to (a) ensure
completion of the work, (b) protect property to be retained
by the Government (c) protect property to be provided as
compensation to the contractor, and (d) protect the
Government against damage to adjoining property.

37.303 Payments.
(a) The contract may provide that the (1) Government pay

the contractor for the dismantling or demolition of struc-
tures or (2) contractor pay the Government for the
right to salvage and remove the materials resulting from the
dismantling or demolition operation. (b) The contracting
officer shall consider the usefulness to the Government of all
salvageable property. Any of the property that is more useful
to the Government than its value as salvage to the contractor
should be expressly designated in the contract for retention
by the Government. The contracting officer shall determine
the fair market value of any property not so designated, since
the contractor will get title to this property, and its value will
therefore be important in determining what payment, if any,
shall be made to the contractor and whether additional com-
pensation will be made if the contract is terminated.
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37.304 Contract clauses.
(a) The contracting officer shall insert the clause at

52.237-4, Payment by Government to Contractor, in
solicitations and contracts solely for dismantling, demoli-
tion, or removal of improvements whenever the contract-
ing officer determines that the Government shall make
payment to the contractor in addition to any title to prop-
erty that the contractor may receive under the contract. If
the contracting officer determines that all material result-
ing from the dismantling or demolition work is to be
retained by the Government, use the basic clause with its
Alternate I.

(b) The contracting officer shall insert the clause at
52.237-5, Payment by Contractor to Government in solicita-
tions and contracts for dismantling, demolition, or removal
of improvements whenever the contractor is to receive title
to dismantled or demolished property and a net amount of
compensation is due to the Government, except if the con-
tracting officer determines that it would be advantageous to
the Government for the contractor to pay in increments and
the Government to transfer title to the contractor for incre-
ments of property only upon receipt of those payments.

(c) The contracting officer shall insert the clause at
52.237-6, Incremental Payment by Contractor to
Government, in solicitations and contracts for dismantling,
demolition, or removal of improvements if (l) the contrac-
tor is to receive title to dismantled or demolished property
and a net amount of compensation is due the Government,
and (2) the contracting officer determines that it would be
advantageous to the Government for the contractor to pay
in increments, and for the Government to transfer title to
the contractor for increments of property only upon receipt
of those payments. This determination may be appropriate,
for example, if it encourages greater competition or partici-
pation of small business concerns.

SUBPART 37.4—NONPERSONAL HEALTH 
CARE SERVICES

37.400  Scope of subpart.
This subpart prescribes policies and procedures for

obtaining health care services of physicians, dentists and 
other health care providers by nonpersonal services

contracts, as defined in 37.101.

37.401  Policy.
Agencies may enter into nonpersonal health care ser-

vices contracts with physicians, dentists and other health
care providers under authority of 10 U.S.C. 2304 and 41
U.S.C. 253.  Each contract shall—

(a)  State that the contract is a nonpersonal health care
services contract, as defined in 37.101, under which the
contractor is an independent contractor;

(b)  State that the Government may evaluate the quality
of professional and administrative services provided, but
retains no control over the medical, professional aspects of
services rendered (e.g., professional judgments, diagnosis
for specific medical treatment);

(c) Require that the contractor indemnify the
Government for any liability producing act or omission by
the contractor, its employees and agents occurring during
contract performance;

(d) Require that the contractor maintain medical liability
insurance, in a coverage amount acceptable to the contract-
ing officer, which is not less than the amount normally pre-
vailing within the local community for the medical special-
ty concerned; and 

(e)  State that the contractor is required to ensure that its
subcontracts for provisions of health care services, contain
the requirements of the clause at 52.237-7, including the
maintenance of medical liability insurance.

37.402  Contracting officer responsibilities.
Contracting officers shall obtain evidence of insurability

concerning medical liability insurance from the apparently
successful offeror prior to contract award and shall obtain a
certificate of insurance evidencing the required coverage
prior to commencement of performance.

37.403  Contract clause.
The contracting officer shall insert the clause at 52.237-

7, Indemnification and Medical Liability Insurance, in
solicitations and contracts for nonpersonal health care ser-
vices.  The contracting officer may include the clause in
bilateral purchase orders for nonpersonal health care ser-
vices awarded under the procedures in Part 13.
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